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Readers’ guide

This annual report informs parliament and the Australian public about the performance of the
Fair Work Commission (the Commission) during the 2014-15 financial year. It has been prepared
in accordance with the Annual Report Requirements approved by the Joint Committee of Public
Accounts and Audit.

In addition to demonstrating the Commission’s performance to parliament, this report also informs
stakeholders, educational institutions, the media and the general public about the Commission’s work.

This guide will help you to locate information within the report. More detailed information can also
be found in the table of contents on page iv or through the index beginning on page 272.

Where a quick response code (QR code) appears within the report, further information can be found
by scanning the QR code with your smartphone or visiting the relevant page of the Commission’s
website. Alternatively, where the QR code relates to a video, you can also find these presentations
on the Commission’s YouTube channel.

The report is divided into five parts.
Part 1 - Overview

This part provides an overview of the Commission’s activities throughout the year. It includes
the President’s introduction, the General Manager’s overview, a summary of the Commission’s
performance and a discussion of its major achievements.

Part 2 - About the Commission

This part explains who the Commission is, what it does and the value it delivers to the Australian
community. It includes information about the Commission’s organisational structure, outcome and
programme structure set out in the 2014-15 Portfolio Budget Statements, history, stakeholder and
community engagement and changes it is making through its Future Directions program.

Part 3 — Performance reporting

This part discusses the Commission’s work in detail and its performance against deliverables and
key performance indicators as set out in the 2014-15 Portfolio Budget Statements.

Part 4 - Management and accountability

This part discusses Commission management, including its corporate governance framework,
human resources, financial management and external scrutiny.

Part 5 - Appendices

The appendices provide detailed data that support the Commission’s performance in this period.
For a full list of appendices, refer to the table of contents on page v.
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0 Overview

1 Overview

President’s introduction

| am pleased to introduce the Fair Work Commission’s Annual
Report for 2014-15.

The past year has been a busy one. The Commission has piloted
and reviewed several initiatives as part of the Future Directions
change program and we have continued the significant work
involved in the 4 yearly review of modern awards. In addition to
these activities we also continued to carry out the Commission’s
core statutory functions and dealt with over 34,000 applications.

Pilots

This year the Commission has introduced general protections, agreement approval and permission
to appeal pilots. All of these pilots are designed to improve the efficiency and quality of the service
we provide. All three pilots have shown positive results.

General Protections Pilot

The General Protections Pilot was overseen by Deputy President Kovacic. It involved trained staff
conciliators, rather than Members, conducting telephone conferences for s.365 general protections
applications from Queensland, Western Australia (WA), and the Australian Capital Territory.

The pilot was independently reviewed during the year and on all key measures — timeliness,
settlement rate and client satisfaction — it was a success. The Commission intends to adopt this
process for all general protections applications involving dismissal in 2015-16.

Agreements Pilot

The Agreements Pilot, which was overseen by Deputy President Gostencnik, involved a dedicated
administrative team undertaking a preliminary assessment of enterprise agreement applications
lodged in WA, Tasmania, the ACT, and building and construction industry agreements in Victoria.
Following this assessment a report was prepared for the Member to assist in determining the
application.

One clear benefit of this approach was timeliness. As the pilot progressed the administrative team
became more experienced and the timeframes for assessing agreements improved.

2 Fair Work Commission ¢ Annual Report 2014-15
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Having a dedicated team assessing agreements has also enabled the Commission to identify trends
and common errors made by parties when preparing and lodging agreements.

Throughout 2015-16 the Commission will extend this triage process to more agreement approval
applications.

Permission to Appeal Pilot

The Permission to Appeal Pilot commenced in January 2015 and included those types of appeals
which our historical data suggested had a higher likelihood of being refused permission to

appeal (eg unfair dismissal appeals, because of the higher statutory threshold for permission to
appeal). In appropriate cases the time and costs incurred by parties to appeal proceedings may
be significantly reduced if the issue of permission to appeal is determined at an early stage, in a
separate hearing.

In the pilot, the issue of permission to appeal was determined as a threshold matter. Appellants were
required to file a short submission in support of their application for permission to appeal. Respondents were
not required to file a written submission but could put oral submissions at the hearing.

All permission to appeal matters were then heard by a single Full Bench either in Sydney or Melbourne
in the third week of each month.

This pilot will be reviewed in October 2015, however early feedback is promising.

These pilots are important initiatives to ensure that we continue to deal with all matters efficiently and
consistently. They have also provided additional benefits to the Commission, by freeing up Members
to concentrate on more complex determinative matters and to list such matters more quickly.

Future Directions

The Commission has continued to implement many of the initiatives that are part of our ongoing
Future Directions change program.

We reported on our progress in implementing the second phase of Future Directions in May 2015.

Some of the highlights this year have included the introduction of a new transcript and monitoring
service. This will enable the Commission to provide parties with free, secure access to audio files
of individual proceedings online.

The Commission has continued to develop further benchbooks and update others, including the
Anti-bullying Benchbook which was updated this year.

We also continue to consult with stakeholders, in particular our small business stakeholders, to seek
their feedback on how we can better meet their needs.

Fair Work Commission e Annual Report 2014-15 3
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New Approaches

We highlighted this work in some of the case studies in last year’s annual report. This year several
more organisations have been involved in the ‘New Approaches’ pilot program, including House
with No Steps, which is featured in a case study this year.

‘New Approaches’ is still in its infancy; however the case studies are promising examples of how
improved workplace relations can result in tangible benefits for all parties involved.

Departing Members

This year has also seen the departure of many long-serving Members of the Commission and |
would like to take this opportunity to acknowledge their contribution and to thank them for their
service.

| would also like to acknowledge and thank our key stakeholders for their feedback and assistance
over the past year, particularly in relation to our pilot programs and other Future Directions initiatives.

Finally the Commission’s achievements would not be possible without the hard work and commitment
of all our Members and staff. | wish to thank them for their ongoing commitment and dedication to
serving the Commission and through it, the Australian community.

Jalle

Justice lain Ross AO
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General Manager’s overview

Over the past year the Fair Work Commission has continued to
refine our processes and procedures to ensure we are flexible
and can adapt to the changing needs of the community.

Like all public service agencies, we are conscious of delivering
genuine value and reducing unnecessary cost. Our focus is on
improving productivity and effectiveness by investing in technology,
learning and development, and by consulting with stakeholders

to better understand their needs.

This year we recorded a small funded surplus, primarily because
several Commission Members resigned or retired and were not replaced. However, the changes
we are making will ensure we continue to deliver high-quality services within the resources provided
by government.

Against this backdrop it gives me great pleasure to provide an update on some of our key
achievements for 2014-15 and our focus for next year.

Key performance indicators

The Commission is pleased to report that this year we have met or exceeded all of our key
performance indicators as set out in the Portfolio Budget Statements, largely by making changes
to the way we work.

We have reduced many of the manual tasks our staff are required to do; freeing them up to do more
high-value work, such as taking part in our relief conciliator program. This has not only improved our
productivity but also assisted with staff engagement and development.

Future Directions

This year many of our staff have continued to deliver on our Future Directions change initiatives.
These are detailed in full later in this report but | wanted to highlight a few of these programs.

Day in the Life of the Commission

This year we conducted a client satisfaction survey, A Day in the Life of the Commission, to assist us
to understand whether we are meeting community expectations. The feedback was overwhelmingly
positive but did highlight the need for ongoing improvements to our website.

The website issues had already been identified through a comprehensive usability review undertaken
this year. Over the next 12 months we will make changes to the website to reflect the review findings
and the feedback from this survey. The report from the Day in the Life survey was published on

18 August 2015.
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Australian Workplace Relations Study

The Australian Workplace Relations Study (AWRS) is the first employer-employee linked research
of this kind conducted in Australia since 1995. The Commission published the AWRS First Findings
Report in late January, with the full data set available from June 2015.

In June we also conducted a three-day conference and workshop where a series of papers using
the AWRS data set were presented. The research provides a valuable resource to academics
and others developing public policy and is no doubt the most comprehensive data set of its kind
available today.

Resources

This year our staff have been involved in some significant project work, including the 4 yearly review
of modern awards and the agreements and general protections pilots, all of which are discussed
later in this report. These projects have assisted Commission staff to extend themselves, develop
their skills in new areas and improve service efficiency.

Regulatory compliance

We have also continued to make some significant changes to our role as regulator of Australia’s
federally registered organisations.

Over the last five years the improvement in registered organisations lodging their Financial and
Annual Returns on time has enabled us to focus on the quality of these materials and take action
when the appropriate information is not provided.

This year | have finalised Federal Court proceedings against former Health Services Union (HSU)
National Secretary Mr Craig Thomson and HSU Victoria No.1 Branch.

| have also commenced proceedings against the:
¢ Australian Nurses and Midwifery Federation WA Branch, and

* Musicians’ Union of Australia.

This work will of course continue and in 2015-16 we will also begin to report on our performance
against the Regulator Performance Framework, which came into effect on 1 July 2015.
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Reporting requirements

The Commission is well-placed to meet the new reporting and accountability requirements under
the Public Governance Performance Accountability Act 2013 (PGPA Act).

Shortly after the end of the reporting period, we finalised and published our Corporate Plan and we
are well-placed to meet our requirements under the new Regulator Performance Framework. We will
report against both of these next year.

In addition, we have undertaken a significant audit of our risk management processes and finalised
a new Risk Management Plan.

Focus areas in 2015-16

In 2015-16 we will continue to keep the focus on the needs of tribunal users, including small
business, to ensure that our information and processes are appropriate and useful. As the shift
towards more individual matters continues, our task is to help parties navigate what can be
unfamiliar and complex processes in making or responding to applications to the Commission.

Bernadette O’Neill
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Performance summary

Public inquiries

3,/66,398 1,/43,653 207,749

website visits unique visits telephone calls received

120,535 48,242 26,158
unfair dismissal anti-bullying general protections
eligibility quiz views eligibility quiz views eligibility quiz views

Overview

34,152 19,922 12,440

applications hearings and decisions and
received conferences held orders published



Key performance indicators met

28 days

median time taken from
lodging applications to
finalising conciliations

in unfair dismissal matters

3 days

median time taken to list
applications relating to
industrial action

49.6% Annual wage review
of agreement applications completed 2 June 2015
finalised within 21 days of .

lodgment

96.3%

of financial reports lodged under the Registered Organisations Act
assessed for compliance within 40 working days

Type of applications lodged

Other matters

General protections
involving dismissal

Il Dispute resolution

42 . 8 % Bl Registered organisations

Unfair dismissal
applications

Orders relating to industrial action
Applications to terminate
individual agreement-based
transitional instruments

B Orders relating to good faith bargaining

Appeals
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Major achievements

In addition to carrying out its general functions, the Commission accomplished a number of major
achievements in 2014-15. These included:

10

introducing a pilot program for the assessment of enterprise agreements designed to reduce
the time between lodgment and decision

introducing a general protections pilot program designed to deal with these matters in a more
timely manner as well as improve client satisfaction and settlement rates

introducing a pilot program to explore efficiencies for parties in seeking permission to appeal

completing the Australian Workplace Relations Study (AWRS) which generated the first
Australia-wide statistical data set linking employee data with data from their employer since
1995. The Commission then hosted a three-day conference and workshop for a range of
stakeholders to showcase how the AWRS data could be used.

upgrading monitoring equipment including microphones in every hearing room nationally
allowing for greater flexibility in conducting proceedings and future cost savings

completing ‘citizen co-design’ research with small business owners into the usability of
modern award documents to support the 4 yearly review of the modern awards

achieving, for the first time, 100 per cent voluntary compliance with the lodgment of registered
organisations’ Annual Returns on time

ensuring a record high voluntary compliance level of 95 per cent of registered organisations’
financial reports lodged on time, which increased to 98.75 per cent following Commission
intervention.
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e About the Commission

2 About the Commission

Outcome and programme structure

The 2014-15 Portfolio Budget Statements for the Employment portfolio set out one planned
outcome and programme for the Fair Work Commission (the Commission).

Outcome

The Portfolio Budget Statements provide information on the resources allocated to the Commission
to achieve specified outcomes. Government outcomes are the intended results, impacts or
consequences of actions by the government on the Australian community.

The Commission has a single planned outcome:

6 Simple, fair and flexible workplace relations for employees and employers
through the exercise of powers to set and vary minimum wages and
modern awards, facilitate collective bargaining, approve agreements and
deal with disputes.

Programme

Commonwealth programmes are the primary vehicle by which government agencies achieve
the intended results of their outcome statements. The Commission works towards achieving its
outcome through the delivery of the following programme:

Dispute resolution, minimum wage setting, orders and approval
of agreements.

The Commission’s programme objective is to exercise powers under the Fair Work Act 2009
(Fair Work Act):
* in accordance with the objects of the Act

° inamanner that is fair and just; is quick, informal and avoids unnecessary technicalities;
is open and transparent; and promotes harmonious and cooperative workplace relations.
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Programme deliverables

The Commission’s deliverables are:

Programme key performance indicators

dispute resolution

determining unfair dismissal applications
minimum wage decisions

orders relating to industrial action
processes relating to modern awards
approval of agreements

regulation of registered organisations

dealing with workplace bullying applications.

About the Commission o

The Commission’s key performance indicators are:

Improve the time elapsed from lodging applications to finalising conciliations in unfair

dismissal applications.

Annual wage review to be completed to enable an operative date of 1 July.

Improve the time taken to list applications relating to industrial action.

Improve the agreement approval time.

Ninety-five per cent of financial reports required to be lodged under the Fair Work
(Registered Organisations) Act 2009 (Registered Organisations Act) are assessed for

compliance within 40 working days.

The Commission’s performance against these key performance indicators is discussed in Part 3 —
Performance Reporting of this report.

The Portfolio Budget Statements also contain performance targets for the Road Safety Remuneration
Tribunal (RSRT). The performance of the RSRT is discussed in the Road Safety Remuneration Tribunal
Annual Report 2014-15.
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Who we are and what we do

The Commission is Australia’s national workplace relations tribunal.

The Commission is responsible for administering the provisions of the Fair Work Act and the Registered
Organisations Act.

The Fair Work Act empowers the Commission to:

resolve unfair dismissal claims

make orders to stop or prevent bullying at work

deal with general protections and unlawful termination claims

annually review and determine the national minimum wage and minimum wages in modern awards
make, review and vary modern awards

make orders to ensure equal remuneration for work of equal or comparable value

make orders to facilitate enterprise bargaining (including orders for ballots on unprotected
industrial action and good faith bargaining) and to deal with bargaining disputes

approve, vary and terminate enterprise agreements

make workplace determinations in certain circumstances in which enterprise bargaining parties
have been unable to reach agreement

make orders to stop or suspend industrial action

deal with disputes brought to the Commission under the dispute resolution procedures of
modern awards and enterprise agreements

make orders in relation to transfer of business

deal with disputes about stand downs

issue, suspend and revoke right of entry permits and deal with disputes concerning right of entry
promote cooperative and productive workplace relations and prevent disputes

provide assistance and advice about its functions and activities.

The Registered Organisations Act also confers functions upon the Commission and the
General Manager in relation to federally registered organisations of employers and employees.

As at 30 June 2015, there were 110 organisations registered under the Registered Organisations Act
comprising 63 employer organisations, 46 employee organisations and one enterprise association.

14
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Many of the registered organisations are divided into branches which are considered to be individual
reporting units for the purposes of Part 3 of Chapter 8 of the Registered Organisations Act. In the
2014-15 financial year, there were 400 reporting units required to report on their financial records
and accounts.

The Registered Organisations Act empowers the Commission to:

e determine applications for registration and cancellation of registration of employee and
employer organisations

e approve the amalgamation of organisations

° approve membership agreements and assets and liabilities agreements between employee
organisations and state registered unions

¢ determine applications for alterations of the eligibility rules of organisations.

The Registered Organisations Act also empowers the General Manager to:
e assess the financial reports of organisations

e assess the Annual Returns of organisations

° approve elections for organisations

e certify alterations to rules (other than eligibility rules)

* provide advice and assistance to organisations

¢ conduct inquiries and investigations into possible breaches of financial obligations and civil
penalty provisions by organisations, their officials and/or employees

e apply for orders in the Federal Court of Australia in relation to contraventions of the Registered
Organisations Act.

The Commission’s staff also provide assistance and support to the RSRT, which is an independent
tribunal established under the Road Safety Remuneration Act 2012 (RSR Act).

The Commission is required by legislation to perform its functions and exercise its powers in a
manner that:

e s fair and just
° is quick, informal and avoids unnecessary technicalities
* is open and transparent

° promotes harmonious and cooperative workplace relations.
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The Commission is also committed to its Future Directions ongoing change program to improve
performance and the quality of services provided. This program includes initiatives grouped under
four key themes:

promoting fairness and improving access
efficiency and innovation
increasing accountability
productivity and engaging with industry.
The initiatives are directed at ensuring that the Commission fulfils its role as an accessible, fair,

efficient and accountable national institution that responds appropriately to change and continually
improves the services delivered to the community.

CONTINUING

THE CHANGE
PROGRAM

FUTURE DIRECTIONS

The Commission updated stakeholders on its progress implementing the
second phase of Future Directions initiatives in May 2015.
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Our structure

The Commission comprises the President, Members, General Manager, and administrative staff
across four branches.

Figure 1: Organisational structure

President

Members

General Manager

Client Corporate Regulatory Tribunal
Services Branch Services Branch Compliance Branch Services Branch

Members

The Commission is headed by the President, the Honourable Justice lain Ross AO, who is also

a Judge of the Federal Court of Australia. Commission Members perform quasi-judicial functions
under the Fair Work Act, including conducting public hearings and private conferences for both
individual and collective matters. They also perform certain functions under the Registered
Organisations Act, including determining applications for registration and cancellation of registration
and for alterations to eligibility rules of employee and employer organisations.

Commission Members are independent, statutory office holders appointed by the Governor-General
on the recommendation of the Australian Government of the day. They are appointed until the age
of 65 on a full-time basis, although they may perform duties on a part-time basis with the approval
of the President. Members of state industrial tribunals may also hold a dual appointment to the
Commission. Expert Panel Members are appointed on a part-time basis for a specified period of
not more than five years.

Commission Members come from a diverse range of backgrounds including the law, unions and
employer associations, human resources and management and the public service. Expert Panel
Members must have knowledge or experience in one or more fields specific to their panel.

Members often share their expertise and engage with the community by participating in a range
of presentations, speeches and events in Australia and internationally. For a full list of Member
activities see Appendix C.
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Retirements and resignations

During the reporting period Deputy President McCarthy and dual-appointee Commissioner Steel
retired, while Commissioner Deegan resigned her appointment from the Commission.

Shortly after the close of the reporting period Deputy President Smith resigned his appointment,
while Justice Boulton, Commissioner Lewin and Commissioner Blair retired from the Commission.
A full list of Members is contained in Appendix A.

The Panel system

The Commission’s work is allocated through a panel system. There are five industry panels as well
as specialist panels dealing with anti-bullying, termination of employment, organisations and major
resources/infrastructure projects. A Panel Head is responsible for allocating the work of a panel

to other panel members. The panel system will be reviewed in 2015-16 to ensure that workload
allocation operates efficiently and equitably.

There are two Expert Panels which have particular functions in relation to annual wage reviews and
assessing superannuation default funds. In addition to Commission Members, the Expert Panels
include part-time Expert Panel Members with knowledge or experience in specialised fields. A full list of
panel assignments is contained in Appendix B.

Administrative staff

Headed by the General Manager, Ms Bernadette O’Neill, Commission staff members are public
servants who administratively support and facilitate the work of the Commission.

Staff are organised into four branches:

e Client Services handles the majority of the Commission’s public inquiries, both by telephone and at
offices in each state and territory. Staff members receive and process applications, prepare files,
coordinate hearing and conference rooms, maintain the case management system, arrange and
conduct conciliations and mediations and publish documents including decisions and orders.

e Corporate Services is responsible for corporate governance and reporting, legal services,
financial management and resources, payroll, media and communications, human resources
and information technology.

* Regulatory Compliance assists in administering the functions of the Registered Organisations
Act. Staff members oversee compliance by federally registered employee and employer
organisations with legislative obligations, conduct inquiries and investigations into the
compliance of organisations and individuals, and process applications for right of entry permits
by officials of federally registered employee organisations.

e Tribunal Services provides research, project management and administrative support to
Commission Members. Staff members coordinate the day-to-day support in Members’
Chambers and undertake high-level research activities. They also assist with management of
large statutory reviews, such as those associated with modern awards, default superannuation
funds and the minimum wage. In addition, they coordinate arbitration hearings for unfair
dismissal matters, provide research for individual Members, maintain a workplace relations
library and oversee national and international engagement activities.
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Our history

Australia has had a national workplace relations tribunal for more than a century and it is one

of the country’s oldest key institutions. Over time the tribunal, currently known as the Fair Work
Commission, has undergone many changes in jurisdiction, name, functions and structure.
Throughout its history, the Commission has made many decisions that have affected the lives of
working Australians and their employers. The Commission recognises the importance of promoting
public understanding of the role of the tribunal and of capturing and preserving its history for display
and research.

Sir Richard Kirby Archives

Launched in October 2002, the Sir Richard Kirby Archives were established to preserve the
history of Australia’s national workplace relations tribunal.

During the reporting period the Honourable Professor Joseph Isaac AO continued to donate
a significant collection of personal papers to the Sir Richard Kirby Archives. Professor Isaac
served as Deputy President of the Australian Conciliation and Arbitration Commission from
1973 to 1987. His personal papers are a rich and generous contribution to the archives.
They include speeches, letters, lecture notes, journal articles and newspaper clippings.
Further information about the archives can be found by scanning the QR code or at
www.fwe.gov.au/sir-richard-kirby-archives/the-archives.

An important part of the Sir Richard Kirby Archives is the Oral History

program, a collection of interviews with past Members and senior staff SEaNIREERT .20
of the Commission. The program captures information and experiences

that might not appear in formal documents and would otherwise be lost.
During the reporting year a new oral history film was completed and
added to the archive: The Hon. Keith Jackson Hancock, AO,

Deputy President 1987-92, Senior Deputy President 1992-97.

Waltzing Matilda and the Sunshine Harvester Factory

Deputy President Hamilton has developed the Waltzing Matilda and the Sunshine Harvester
Factory website content, book and film as a significant resource for students and others
with an interest in the history of the Australian industrial relations system.

The website pages received just over 7500 visits (10,245 page views)
in the reporting period.

During 2014-15 the book was downloaded from the iBooks store
255 times and a number of printed copies of the book were also sold.

The website content can be found by scanning the QR code or at
www.fwc.gov.au/waltzing-matilda-and-the-sunshine-harvester-factory.
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Our clients and stakeholders

The Commission’s work affects most of Australia’s employees and employers and as a consequence
it has a diverse group of clients and stakeholders.

It has jurisdiction over a national system which covers all employees of private businesses (with the
exception of some businesses in Western Australia) and public sector and local government
employment in some states and territories.

The Commission’s clients and stakeholders include:

* employees and employers

° unions and employer organisations

* the public

¢ legal practitioners, human resources professionals and other workplace relations advisors

e federal, state, territory and local governments.

Mr Kamal Farouque of Maurice Blackburn Lawyers participates in a mock hearing hosted by the Commission as
part of Law Week 2015.
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Engagement

The Commission recognises that the needs of the community it serves are changing and so it
regularly consults with clients, stakeholders and the broader community to ensure the services it
provides meet the demands of a contemporary workplace relations system. The Commission’s
engagement strategy has a number of complementary elements that include the Future Directions
change program, and a range of ongoing initiatives such as: the Workplace Relations Education
Series; the domestic briefings program; the Quarterly Practitioner Update; the benchbooks

and other information materials; the pro bono schemes in Melbourne and Sydney; and the
Commission’s work with the international community.

During the year the President has updated stakeholders on the progress of Future Directions
initiatives at two information events, one in Sydney and one in Melbourne.

Workplace Relations Education Series

The Commission’s Workplace Relations Education Series continued during the reporting period
with events held in Brisbane, Perth, Hobart, Adelaide and Melbourne. The series includes mock
hearings, lectures, and an invited paper series. These initiatives provide an opportunity for those
interested in the Commission’s work to hear from prominent academics and to observe how
Commission proceedings are conducted.

SCAN FOR VIDEO The mock hearings have attracted large numbers of students, practitioners
and human resource professionals who observe senior barristers and

lawyers argue the merits of unfair dismissal and anti-bullying matters.

The lectures feature presentations on a range of workplace relations topics
by local and international academics and experts, and are held in
collaboration with universities around Australia.

The Commission’s invited paper series features papers on relevant
workplace relations issues, authored by external workplace relations
academics, researchers and practitioners. During the year, four papers
were published on the Commission’s website, along with recordings
of the lectures and mock hearings.

Domestic briefings program

Commission Members regularly give presentations and provide briefings at Commission premises
or off-site at metropolitan or regional locations. The briefings can entail a formal presentation on

a specific topic or an informal overview of the federal workplace relations system. During the year,
briefings were conducted for 17 groups in Melbourne, 10 in Sydney, three in Brisbane, Perth and
Canberra, and one each in Adelaide and Orange.

Engagement with Community Legal Centres

The Commission continued to work with community legal service providers in 2014-15. In particular
during the reporting period the Commission worked closely with the Footscray Legal Centre.
Commission Members and staff provided training to a group of community education workers,
enabling them to deliver legal education sessions to their own communities in Melbourne’s
western suburbs.
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Quarterly Practitioner Update newsletter

The first Quarterly Practitioner Update newsletter for 2015 was published in autumn. The Updates
will assist workplace relations practitioners by providing information on the Commission’s key
decisions and about new or updated Commission forms, processes, resources and events.
Anecdotal feedback about the newsletter has been very positive.

International engagement

The Commission continues to engage with countries around the world that are interested in learning
about Australia’s workplace relations system.

Under the Memorandum of Understanding (MOU) between the Commission and the International
Labour Organization (ILO), the ILO made two requests for assistance in the reporting period.
Justice Boulton participated in an ILO-sponsored conference in Myanmar and Commissioner Roe
provided training and technical assistance to the Employment Tribunal in the Maldives. These visits
were funded by the ILO.

During the reporting period the Commission entered into agreements with two South East Asian
government agencies. In June, the Commission President signed a Memorandum of Understanding
with the Ministry of Labour and Vocational Training of Cambodia and the Cambodian Arbitration
Council; and signed a Letter of Understanding with the Ministry of Manpower in Singapore.

Under the guidance of its International Development Committee, the Commission also hosted
eight international delegations including from:

e the Singapore Security Tripartite Cluster

* lawyers from the Czech Republic undertaking a study program at the Queensland University
of Technology

¢ the Ministry of Manpower, Singapore

e the Ministry of Labour and Vocational Training, Cambodia, led by their Minister

* the Supreme Court of the Republic of Indonesia

¢ the Human Resources and Social Security Department of Liaoning Province, China

* Deputy Chief Justice of the High Court, Namibia and the Registrar of the High Court and
Supreme Court of Namibia

* the Vietnam General Confederation of Labour.

As part of the G20 Meetings held in November 2014, the Commission provided a briefing to the
South African Minister for Labour.

The International Development Committee also continues to be invited to attend the meetings of the
International Labour Affairs Committee chaired by the Department of Employment. The committee
met on 15 October 2014 and 27 February 2015.
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The economic and social environment in which the Commission operates has continued to change
throughout 2014-15.

The most significant change continues to be the ongoing shift from more traditional collective
dispute resolution work to individual dispute resolution, as illustrated in Figure 2. Figure 2 shows
that in the past 12 months, the Commission has continued to deal with significantly more disputes
of an individual nature than in the past.

Figure 2: Matters dealt with by the Commission and its predecessors, 1998-99 to 2014-15
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The reduced number of collective applications between 2006 to 2009 can be attributed
to jurisdictional changes to the Workplace Relations Act 1996 during this period.The large
spike in individual matters in the 2009-10 financial year primarily reflects a large number
of applications to terminate individual agreement-based transitional instruments

(16,089 applications).
Methodology is at Appendix E.

This trend means that the Commission must continue to adapt to reflect the evolving nature of the
parties appearing before it. The Commission continually consults with stakeholders and reviews its
processes to identify ways it can make interacting with the tribunal as simple as possible.
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An example is the Commission’s work with small business. During the past 12 months the
Commission has consulted with many small businesses, their peak bodies and other government
agencies to better understand the unique challenges faced by this important sector of the
Australian economy. See Working with Small Business In Focus on page 32.

As part of the Commission’s commitment to improving transparency, accountability and access
to justice, it has also looked for ways to make its processes more efficient. In line with this it has
focused on reducing the number of manual, low-value tasks to free up staff for more meaningful,
value-adding work.

The shift in the nature of its work has led the Commission to focus on alternative dispute resolution
models and on a preventative approach to dispute resolution, where appropriate. This approach
helps it to meet its statutory obligation to ‘promote cooperative and productive workplace relations’.

The Commission’s ‘New Approaches’ program (see ‘New Approaches’ In Focus on page 37)
and associated initiatives are also designed to help it meet this statutory obligation and to promote
a more proactive dispute prevention model.

Future Directions — Continuing the Change Program

The Commission launched Future Directions — Continuing the Change Program in May 2014
identifying 30 initiatives to be delivered over a two-year period. As the Commission enters the
second stage of the program, it is evaluating some of the work already undertaken in stage one,
and introducing new pilot projects. Initiatives delivered under the program are grouped under
four key themes:

e promoting fairness and improving access
e efficiency and innovation
* increasing accountability

e productivity and engaging with industry.

The initiatives are a result of consultation with Commission Members, staff and key stakeholders.
These initiatives continue to guide the Commission’s activities, while maintaining sufficient flexibility
to meet the changing needs of the Australian community. At the end of the reporting period,

more than half of the 30 initiatives had been delivered.

Promoting fairness and improving access

Benchbooks

The Commission publishes a series of benchbooks on unfair dismissal, anti-bullying, enterprise
bargaining and general protections legislation that are designed to assist parties to prepare for
matters before the Commission. The benchbooks are available on the Commission’s website and
are regularly reviewed to ensure they are kept up to date with current case law. During the reporting
period the Commission reviewed and updated the existing Unfair Dismissal, General Protections
and Anti-bullying Benchbooks.
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In March this year the Commission launched the Enterprise Agreements Benchbook and work is
underway on an industrial action benchbook.

The Enterprise Agreements Benchbook is designed to help parties seeking to make an enterprise
agreement.

The benchbooks have become a popular resource for workplace relations practitioners and
unrepresented parties. The Commission’s webpage dedicated to benchbooks was visited more
than 127,000 times by approximately 47,000 separate users during the reporting period.

The statistics for each benchbook are as follows:

Total number of users: 47,139*
Total number of page views: 127,301

Anti-bullying (URL changed in May 2015)
Total number of users: (2540 + 4658) 7198
Total number of page views: (4250 + 8356) 12,606

Enterprise Agreements (launched in May 2015)
Total number of users: 4040
Total number of page views: 9600

General Protections
Total number of users: 18,980
Total number of page views: 46,114

Unfair Dismissals

Total number of users: 22,069

Total number of page views: 57,052

* Please note the total number of users may differ from the tally of users referred to for each individual benchbook as
some users have accessed more than one benchbook. Equally the total number of page views may also differ to

the individual statistics as some users have accessed the benchbook page on the website without then opening
an individual benchbook.

Access to audio files of Commission hearings

The Commission has worked closely with its monitoring and transcript provider to develop the
infrastructure necessary to allow parties to access audio files of their proceedings. A secure external
website has been developed and is currently undergoing user testing, and request protocols are
also being finalised. Parties will be able to request access to audio files of their proceedings by the
end of 2015.

Pro bono schemes

The Commission’s pro bono legal scheme provides unrepresented parties with free legal assistance
in unfair dismissal jurisdictional hearings in Melbourne and Sydney.

The Melbourne scheme emerged from a successful pilot program that concluded in December 2013.
The RMIT Centre for Innovative Justice reviewed the pilot program, and the Commission used their
review recommmendations to modify the service to better meet the needs of parties.

The Commission relaunched the Melbourne pro bono scheme as an ongoing program on 1 July 2014,
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A roster of Melbourne law firms who have volunteered to provide independent legal advice to
unrepresented parties prior to their hearing, forms the basis of the program. From 1 July 2015
the scheme was expanded to include regional Victoria with the participation of regional law firms.
A scheme also operates in Sydney.

The Melbourne and Sydney schemes will be reviewed in the next 12 months to ensure they are
working as effectively as possible.

Pilot information kiosk in Sydney

An information kiosk has been established on a trial basis in the Sydney Registry. By allowing
people to complete and lodge forms and to access relevant information online, the kiosk

assists people who do not have ready access to the internet or who have attended one of the
Commission’s offices in person. The Commission will consider expanding kiosk facilities to other
registries once its online lodgment service is fully implemented. The Commission is also seeking
feedback from users about their experiences using the Sydney Registry’s information kiosk.

Produce virtual tours covering general protections and anti-bullying

Virtual tours are videos and supporting plain English web text that aim to explain the Commission’s
functions and processes in a simple, user-friendly way to help reduce the anxiety felt by unrepresented
parties when attending the Commission.

In December 2013, the Commission launched the first phase of its virtual tour, detailing the key
processes in relation to unfair dismissals and providing information about each of its offices.

Phase two of the virtual tour is expected to be delivered in early 2015-16. The Commission

is developing videos and web text about anti-bullying plus a video-based mock hearing for
unrepresented parties. The anti-bullying virtual tour will provide a detailed explanation of this
relatively new jurisdiction, including how to make an application, how to respond to an application
and how the Commission will deal with a matter once an application is made.

A mock hearing virtual tour will address many of the common issues faced by unrepresented
parties when taking part in a hearing or conference, such as cross-examining witnesses and the
matters that an applicant or respondent should address when presenting their case.

The Commission has also conducted pilot programs for both the general protections and
appeals jurisdictions and is now considering producing video-based virtual tours relating to these
jurisdictions in 2015-16.

Processes for Commission staff to identify issues where self-represented applicants may
wish to seek legal advice

The Commission has implemented new procedures for managing unfair dismissal and general
protections files. In situations where applications are lodged out of time, or where applicants have
not met the minimum employment period, applicants are now provided with greater information
about how their matter will be processed. The Commission will continue to assess the effectiveness
of these new procedures in 2015-16.
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Review and update all forms

The Commission is continuing to revise the forms for making and responding to applications to the
tribunal. The review aims to make the forms easier to complete and to ensure that the Commission
has all relevant information it needs when considering an application. The Commission anticipates
that the review will reduce the need to contact clients for further information prior to proceedings
commencing.

The Commission is updating forms by:

* adding a cover sheet giving guidance on who can use the form, a brief description of the type
of application, where to get help and how to lodge the form

° adding questions that ensure parties provide all of the information relevant to their application

° including links to relevant guides and icons that alert parties to information to assist in
answering questions.

To date, 41 out of 96 forms have been reviewed. The Commission aims to complete this project by
mid 2016.

Improve access to information and advice
During 2014-15 the Commission:

* Published webinars concerning the obligations of federally registered organisations and
educational videos (including mock hearings).

* Enhanced the capacity to search collective agreements, adding a further 58,000 historical
industrial agreements (approved before 1 July 2009) to the enterprise agreement database.

¢ Following last year’s website platform upgrade, conducted an extensive review of the website’s
usability, content and search functions in preparation for a further website upgrade in 2015-16.

Examine effective use of technology

In 2014-15 the Commission expanded its use of live streaming, with more
than 250 unique website visitors watching the two final consultation sessions

for the annual wage review. Consistent with previous years, the decision was
also live streamed with more than 800 unique website visitors watching it on
the day. This also allowed real-time outreach for the media and stakeholders,
and reduced their reliance on the written decision.

The Commission also live streamed the Australian Workplace Relations
Study Conference and workshop over three days in late June,

allowing interested stakeholders to ‘virtually’ attend the conference,
either in real time or later through links on the Commission website.
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Efficiency and innovation

Wi-fi access

Since July 2014 all Commission offices and hearing rooms have provided wi-fi access for
visitors. Information about using the wi-fi service appears on the Commission’s website at
www.fwc.gov.au/about-us/media-centre/guest-wi-fi-service-terms-conditions.

SMS alerts

The Commission has identified a number of key areas in which SMS alerts could provide timely
reminders and information to clients, primarily concerning unfair dismissal matters listed before
Commission Members.

During the reporting period the Commission has commenced using an SMS system for hearings
dealing with unfair dismissals and is preparing to make further changes to the case management
system to expand the availability of SMS as an additional means of communicating with clients.

Efficiency

The Commission will introduce a facility permitting bulk lodgment of multiple, related applications and
smart forms as part of a new electronic case management system which is being introduced in 2016.
Further detail on the introduction of the new electronic case management system is provided below.

Electronic case management system

The Commission has been reviewing its current electronic case management system with the aim
of implementing a new system that meets its future needs and those of its clients. In 2014-15 the
Commission consulted with Commission Members and staff to identify desirable system features.
In early 2015 the Commission issued a request for information to gain an understanding of market
capability to fulfil the potential requirements of a new case management system. The Commission
will finalise business requirements during the second half of the 2015 calendar year and then
develop a business case for a new case management system.

Review processes for approval of enterprise agreements

A pilot program for the triage of enterprise agreement approval applications commenced on

6 October 2014 and ran until 30 June 2015. Under the pilot, which was overseen by Deputy President
Gostencnik, administrative staff conducted a preliminary assessment for Members of a portion of
enterprise agreement applications in selected industries and geographic locations. An external review
in May 2015 found that administrative staff had effectively and efficiently assessed applications in
accordance with the Fair Work Act and to the satisfaction of Commission Members.
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Following the review, the President decided to extend the triage process in stages during the
remainder of 2015. From 1 July 2015, a greater range of enterprise agreement approval applications
have been progressively referred to the pilot. Deputy President Gostencnik will continue to supervise
the triage process with the assistance of Deputy President Kovacic and Commissioners Roe,

Lee and Gregory. The Commission anticipates that by 1 October 2015, more than 70 per cent of
agreement approval applications will be assessed by the triage process. See Agreements Pilot In
Focus on page 99.

Increasing accountability

The Commission’s performance against the International Framework for Tribunal Excellence

Assessing the Commission against the International Framework for Tribunal Excellence has been
deferred until the other Future Directions initiatives have been implemented.

Day in the life of the Commission

In the first two weeks of February 2015 the Commission took a snapshot survey of a day in the
life of the Commission to capture client satisfaction with any of its services that were provided on
that day.

Survey participants completed a hardcopy questionnaire and the findings were published on the
Commission’s website shortly after the close of the reporting period. Most measures were ranked
highly, particularly satisfaction with Commission Members and staff. The survey reinforced findings
from the website usability review, which was also conducted in the first half of 2015, expressing the
need to further improve the website’s navigation, search function and the adequacy of resources
for clients from a non-English speaking background.

Application benchmark information

This initiative is aimed at providing parties with indicative information about average times taken
for different types of applications to be finalised. Completion of this project is expected by the end
of 2015.

Performance indicator framework

The Commission has developed a framework and sought an external review on its performance
effectiveness. The framework is being modified to include the measures used to assess the pilot
programs run in 2014-15.

Research

In 2014 the Commission commissioned research to identify options to improve its public value
and review its performance indicator framework.
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Additional timeliness benchmarks

The Commission’s pilots utilised different ways to manage applications for general protections
disputes, enterprise agreement approval and in seeking permission to appeal. These programs
allowed the Commission to examine its practices and set new benchmarks for performance
reporting. For this reason, this initiative was extended with the view to set new timeliness
benchmarks by mid 2016.

In developing the timeliness benchmarks, the Commission is undertaking detailed mapping of
the different pathways which lead applicants and respondents to an unfair dismissal hearing
(including, for instance, whether a jurisdictional hearing was held). This has helped to highlight
areas for improvement with the case management processes. In the next reporting period the
Commission will trial and measure a number of changes to its case management processes with
the aim of using the results to develop benchmarks for this initiative.

Productivity and engaging with industry

SCAN FOR VIDEO Mock hearings

Having already held mock hearings in the first half of 2014 in Sydney and
Canberra, the Commission held further mock hearings in Brisbane, Perth,
Hobart, Adelaide and Melbourne during the reporting period. The hearings
form part of the Workplace Relations Education Series and provide observers
with an insight into the processes and procedures of unfair dismissal and
anti-bullying hearings in an educative setting. Several of the mock hearings
have been recorded and published on the Commission’s website and
YouTube channel to ensure their ongoing accessibility.

Communications strategy

In mid-2014 the Commission consulted with stakeholders to assist it in developing a broad-ranging
communications strategy. The aim of the strategy is to improve the public’s understanding of the
Commission’s services and role within the community. It contains a variety of short, medium and
long-term strategic communication initiatives.

The Commission used an external contractor, The Reputation Group, to undertake stakeholder
research to develop the strategy. The Commission is currently reviewing the strategy and
developing an implementation plan, which will begin in 2015-16.

Establishment of new user groups

In collaboration with a range of government, non-government and practitioner organisations the
Commission is working as part of a steering group for a migrant workers campaign, looking at ways to
better assist and educate migrant workers about their workplace rights. The Commission is also working
with the Footscray Community Legal Centre to support its employment law-focused program.
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Better services to small business

Given the change in the nature of its work, with a shift from collective to individual disputes,

an increasing number of small businesses are coming into contact with the Commission.

Small business representatives have told the Commission that they require simple, plain English
materials to assist them to engage with the tribunal. The Commission will continue to consult
with small business representatives to explore ways to improve its services to meet their needs.
Some of the initiatives that it is undertaking or considering include:

* Agreement making guide and checklist — the Commission is developing an agreement making
guide and checklist with a particular focus on assisting small business with the bargaining
and agreement making process. The checklist will be written in plain language and include a
summary of important dates in the agreement making process. In June 2015 the Commission
tested these information materials with small businesses. At the close of the reporting period
it was reviewing feedback from this market testing.

* A research initiative to gain practical insights and a greater understanding of the attitudes of the
small business community in relation to their use and perceptions of modern award documents.
The Commission contracted Sweeney Research to conduct citizen co-design focus groups and
in-depth interviews with 47 small business owners across Victoria and New South Wales in the
context of the 4 yearly review of modern awards.

¢ Consultation with other government agencies — the Commission continues to consult with other
government agencies to help develop a cohesive approach to providing information services to
small business, to reduce duplication and to provide clearer information.

* Permission to appeal pilot — under this pilot a single Full Bench heard multiple applications
about whether to grant permission to appeal in unfair dismissal and general protections matters.
The aim is to reduce the time and cost burdens on all parties. See Permission to Appeal In
Focus on page 81.

¢ Unfair Dismissal Practice Note and plain English information materials — in late 2014 the
Commission released an Unfair Dismissal Practice Note and a series of documents to assist
unrepresented parties when preparing for unfair dismissal hearings or conferences. Each of
the documents (including an outline of argument, statement of evidence and document list)
is filled out like a form so that the party provides responses to questions which a Member
must consider under the Fair Work Act when determining an unfair dismissal application.

e Usability review of the Commission’s website — in the first half of 2015 the Commission
undertook an extensive usability review of its website. The review considered whether small
businesses, along with other stakeholders, could easily find information and materials on
the website.

¢ Online video of a mock hearing for unrepresented parties — in late 2015 the Commission
will develop an online video-based unfair dismissal mock hearing for unrepresented parties
to assist them to prepare for hearings or conferences.

The Commission will continue to consult broadly with small business to ensure that it adapts and
responds to their particular needs. See Working with Small Business In Focus on page 32.
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Working with Small Business

Over the past 12 months the Fair Work Commission has been consulting with small business to
seek feedback on ways to make navigating the workplace relations legal framework less difficult.

‘They tend to be unfamiliar with the way the Commission operates,” Commission conciliator
Terry Bourke said. ‘They focus very much on what | think most people would agree is a tough
gig — running a small business.’

6 [t's about looking at all those different touch points and asking ourselves
‘Is this the right information provided at the right time and in the right way?’

Louise Clarke, Director, Client Services.
One of the success stories for small business is the telephone conciliation model for unfair dismissal

matters. This allows parties to participate in proceedings at their home or workplace, without having
to come in to a Commission office.

‘If someone who runs a small business has to come in to the Commission for a conciliation
conference it’s almost impossible to continue with their business,’ Terry Bourke said. ‘So this is a
massive bonus for small business and many small business operators have actually said that.’

With these types of benefits in mind and because of its acceptance, ease-of-use and high
resolution rate, the Commission has now extended the telephone conciliation model to general
protections matters involving dismissal.

SCAN FOR VIDEO
]

continued on the next page E ﬂ K.



In Focus continued

Alternative dispute resolution models, such as determinative conferences, are also being more
widely used with a critical focus on streamlining processes and reducing formality to ensure
matters are dealt with efficiently.

The Commission also maintains an ongoing dialogue with small business groups, and other
government agencies touching this sector of the Australian economy, to ensure its processes
are appropriate for these users.

The Commission’s website is the first point of contact for most small businesses and their
feedback is actively sought.

A small business portal can be reached with a single click from the homepage, providing easy
access to information on topics relevant to small business, such as unfair dismissal.

Recently, over 180 small businesses also provided their valuable feedback as part of the
Commission’s usability review of its website. This review will guide future development of
the website.

The Commission regularly seeks feedback from small business through the feedback ‘hot-button’ on
its website and surveys participants in telephone conciliation conferences regarding their experiences.
Overall, the feedback about conciliation conferences in particular has been overwhelmingly positive.

6 80 per cent of the people who respond to the survey say that overall they’re
satisfied or very satisfied with the whole process and how it was explained
and how they were helped to navigate the system.

Louise Clarke, Director, Client Services.

‘It really is about looking at every single one of our touch points. We're looking at our letters,

our phone calls, what we say, when, how and why. These are small but incremental improvements
in looking at what does it mean for a small business,’ Louise Clarke said. ‘And that’s our way of
making sure that our services are provided in ways that are informal, quick and provide fair and
just outcomes.’
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Australian Workplace Relations Study

The AWRS First Findings report was published in late January 2015. Further reports and research
papers featuring AWRS data were published throughout the year with all data available by June 2015.
The Commission also held a one-day workshop and a two-day conference from 24-26 June 2015
where various presenters delivered invited and submitted papers featuring analysis of the AWRS data.

In late June 2015 the Commission released data in a range of user-driven applications which provide
a public resource to those wishing to undertake their own analysis. See Australian Workplace
Relations Study In Focus on page 35.

Promoting cooperative and productive workplace relations

The Commission has initiated the ‘New Approaches’ pilot program to respond to its new statutory
function to promote cooperative and productive workplace relations and prevent disputes. As part of
the program, Commission Members are available to provide specialised training on bargaining and
dispute resolution at the workplace level. The Commission has seen some positive results from the
pilot program and the development of the more formal program is underway. See New Approaches
In Focus on page 37.

Research community

In collaboration with universities across Australia and as part of its Workplace
Relations Education Series, the Commission held lectures in Brisbane, Perth,

Melbourne, Hobart and Adelaide during the reporting period. A lecture had
previously been given in Sydney in the first half of 2014. Lecture topics
included pay equity, the role of consultation in a globalised environment,
employee communication and engagement, and productivity and industrial
relations policy. A number of lectures have been recorded and are available
on the Commission’s website. The Commission’s invited paper series also
continued during the reporting period, featuring papers on relevant workplace
relations issues. The papers are published on the Commission’s website.

Qualitative research

Productivity and innovation in enterprise agreement clauses: an overview of literature, data and
case studies at the workplace level was published on the Commission’s website in late 2014.
The report provides an overview of literature and Australian data on workplace productivity and
presents eight qualitative case studies on enterprise agreement clauses nominated by employers,
employees or their representatives as productivity enhancing or innovative.

Research

The Commission has initiated research to map the location and business needs of parties to
determine how it can provide services that more effectively and efficiently meet their needs. To date,
the geomapping research has tested and mapped data using an existing software tool. A paper
identifying and analysing service usage and traits across Australia is being developed to assist the
Commission to determine the next steps for this initiative.
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Australian Workplace Relations Study

Academic and industry researchers have welcomed the release of data from an important
study into the evolving Australian labour market.

The Australian Workplace Relations Study (AWRS) is the first study of its type in 20 years. At a
conference in Melbourne in late June to discuss early research utilising AWRS data, researchers were
enthusiastic.

This is a great addition to the available information. | expect and assume
that it will be a great feed into research for years to come.

Dr Josh Healy, University of Melbourne.
The AWRS is a large cross-sectional survey of around 3000 employers and approximately
8000 of their employees. A key benefit of this study is that it allows employer data to be linked

with employee data, which opens up many opportunities for researchers to explore a range of
dynamics in the labour market. The AWRS collected data across wide areas of interest, including:

employment practices
enterprise operations

indicators of performance

wage setting and outcomes, and

employee experiences.

SCAN FOR VIDEO

Image: Professor Sue Richardson and other panel members discuss future research priorities at
the AWRS Conference in Melbourne in June 2015.
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In Focus continued

The AWRS was conducted by the Commission in response to calls from key stakeholder groups
for the need for research of this kind. The Commission worked closely with a steering committee
with representatives from:

¢ industry — including the Australian Industry Group, Australian Chamber of Commerce and
Industry and the ACTU

* government — including the Australian Bureau of Statistics, Fair Work Ombudsman,
Department of Employment and the Workplace Gender Equality Agency, and

¢ academia — including the Association of Industrial Relations Academics and the
Australian Labour and Employment Relations Association.

The steering committee played a key role in determining the scope, content and procedures
for the study including the preparation of the survey questionnaires.

There was a lot of shared ground when we got down to looking at individual
questions. It was actually a fairly cooperative discussion in that all of us
were after the same information really and for broadly similar objectives.

Julie Toth, the Australian Industry Group.

Conducting the AWRS was a complex task. A critical challenge for the research was recruiting a
representative range of enterprises and employees to participate in the study. Another significant
challenge was administering the surveys to participants in varying circumstances. Ultimately,
surveys were administered online, by phone and by paper and pen.

In January 2015 the Commission published the AWRS First Findings Report, which provided an
initial snapshot of the data collected in the study. The full data set is also now available.

In June 2015 researchers gathered in Melbourne for the AWRS Conference, where exploratory
academic papers based on their use of AWRS data were presented.

‘Often with data sets like this the more they get used the more they get used — it opens up ideas
for other people,” Linton Duffin, from the Commission, said. ‘We anticipate a significant number
of academics will use the data to do work in a whole range of areas around gender pay gaps,
workforce productivity and workforce engagement issues.’



In Focus
New Approaches

The Fair Work Commission’s ‘New Approaches’ pilot program is assisting a range of businesses
and organisations to develop new collaborative relationships with their workforces.

‘The New Approach is about cooperative and productive workplaces and our role as a Commission
in facilitating that objective,” Commissioner Roe said. ‘It's about trying to get a focus on those
common interests and to try to get a better way of dealing with the problems that arise.’

Deputy President Booth describes the Commission’s role as that of a guide and mentor, rather than
trying to solve a problem. ‘So facilitating the parties doing it themselves,’ she said, ‘and doing it in a
way that develops the capacity of the parties to move forward without continual reference back to
the Commission.’

At Orora Fibre Packaging, adopting ‘New Approaches’ has transformed the business. The business
and workforce now collaborate to develop and implement ideas to improve productivity and efficiency.
In the process it has had a significant impact on the business’ financial position. A workplace that
previously experienced a very high level of industrial disputation has not had any matters before the
Commission for over two years. The Commission has however been active on the sidelines and in
the background with both the union and the company.

6 The work has really been done on a consultative basis around supporting
the AMWU and Orora in how do we make sure that we both stay committed
to this journey.

Brian Lowe, Orora.

Image: Participants at the enterprise bargaining and dispute prevention and resolution workshops
conducted in partnership with the Industrial Relations Society of New South Wales as part of the
‘New Approaches’ pilot program.

continued on the next page



In Focus continued

‘New Approaches’ is also at work at House with No Steps, a leading not-for-profit, providing
services and support to people with disabilities. The organisation employs nearly 2500 people
to deliver a wide range of services in Queensland, New South Wales and the ACT.

House with No Steps and the Australian Services Union were drawn to the interest-based approach
after a bitter industrial dispute over redundancies in the organisation’s Sydney region. While the
dispute settled in the Commission, neither of the parties were really satisfied with the outcome.

‘| approached the parties and said would you like to talk about relating to one another in a different
way? Are you interested in having a look at that?’ Deputy President Booth said.

The organisation and union both agreed to explore a new style of engagement with the
Commission’s help, through the ‘New Approaches’ program.

‘Our interests and our staff’s interests and the union’s interests actually align very substantially,’
Andrew Richardson, from House with No Steps, said. ‘There will always be some differences but
we are 90 per cent aligned, not 90 per cent divergent.’

The discussions began between senior management and senior union officials. The workshops
were facilitated by the Commission and quickly spread throughout the organisation to involve line
managers and employees at individual workplaces.

‘It's those discussions that are the most important in ensuring we have engagement at a local level,’
Natalie Lang, from the Australian Services Union, said.

‘New Approaches’ is a far more informal, and involved, style of engaging with the Fair Work
Commission.

‘Not all parties will be suitable,” Vice President Catanzariti, who oversees the program for the
Commission, said. ‘It will require a change of thinking by both the employer and the employee
unions involved and then they’ll have to be prepared to work in a different way with us.’

‘We would like to become involved — where the parties want us to — with their approach to dispute
resolution in the workplace, in the way they relate to one another, in enterprise bargaining and the
way that they plan for bargaining,” Deputy President Booth said.

The essence of ‘New Approaches’ is that participation in the program must be voluntary with a
willing commitment from all parties. The process can, at times, be challenging. Trust between
parties and belief that the process will assist in resolving these matters is critical.

The Commission approaches parties it believes might be suitable for ‘New Approaches’,
and employers and employees are free to approach the Commission to discuss the program.
Initial contact can be made through a Member of the Commission.



Case Study

Orora

After two years in action, a new collaborative relationship between Orora Fibre Packaging
and its workforce has helped to place the business on a firm footing for the future.

The Fair Work Commission has played an important role in helping to build that relationship
through its ‘New Approaches’ pilot program.

Just two years ago Orora Fibre Packaging’s business performance was well below expectations.

Production costs were too high and the company was losing money. It faced a compelling case
to start doing things differently in the business. But it was hard for change to be implemented,
as the company’s relationship with its employees had deteriorated. On all sides it had become
combative and untrusting.

6 It was the most adversarial we had out of all our sites and all our
membership. The two years prior we would have had a least 20
hearings before the Fair Work Commission.

Lorraine Cassin, the Australian Manufacturing Workers’ Union.

Brian Lowe, from Orora, agrees the relationship was poor. ‘It was quite a confrontational type
of environment and interaction, rather than one that looked at “We’ve got issues ahead of us —
how do we deal with them?”’ he said.

Orora sought the assistance of the Commission to help it build a new, collaborative relationship
where the workforce could actively contribute to the success of the business.

SCAN FOR VIDEO

Image: Orora Fibre Packaging has entered a new era of workplace relations with the support
of the Commission’s ‘New Approaches’ pilot program.

continued on the next page




Through its ‘New Approaches’ program the Commission assists businesses to develop a
different approach to relating to, and dealing with, its employees.

‘The New Approach is about cooperative and productive workplaces and our role as a
Commission in facilitating that objective,” Commissioner Roe said. ‘It’s about trying to get a
focus on those common interests and to try to get a better way of dealing with the problems
that arise.’

The Commission convened informal discussions between the company and union, which grew
into a series of facilitated frank discussions about the state of the business and the changes
which might be needed to restore its competitiveness.

There was quite a lot of stuff that we agreed on. Which was a shock
to everybody. Most of the quick fixes could be agreed on very, very quickly.

Lorraine Cassin, AMWU.

A key issue for the new relationship was for management and workers to each put aside past
biases and issues. Developing and maintaining trust was a critical part of building a productive
relationship. The relationship has been maintained even with a change of management, with
Brian Lowe committed to continuing the ‘New Approach’ engagement. ‘In the first 12 months
we made some significant improvement to the point where we are comfortable today that we
are over the threshold,’ Brian Lowe said.

Commissioner Roe said: ‘I’'m absolutely convinced that a lot of Australian manufacturing jobs
and a successful business have been saved and improved as a result of the process.’

There have been no disputes before the Commission in the past two years. The Members of
the Commission remain involved with the parties in an advisory role, to keep them focused on
mutually beneficial outcomes and avoid problems escalating to disputes.

‘They’re working together in the centre,” Deputy President Booth said. “The Commission is more
on the outside, providing them with an opportunity to bounce things off when they get tricky.’

Brian Lowe acknowledges the important role the new relationship with Orora’s workforce has
played in the turnaround of the business. ‘We would not be where we are today if it wasn’t
for the different approach we’ve taken and also the role that the Fair Work Commission has
played,” he said.
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3 Performance reporting

Overview

In 2014-15 the Commission met all of the KPIs set out in the Portfolio Budget Statements and
introduced three pilot programs which saw improvements in the timeliness of dealing with applications
and the satisfaction rates of parties.

Other highlights included an 18-day reduction in the time taken to hold unfair dismissal conciliation
conferences and, for the first time, 100 per cent voluntary compliance with registered organisations
lodging their Annual Returns on time.

Legislative amendments

There were no legislative changes which affected the Commission during 2014-15.

Workload

Inquiries from the public

A significant part of the Commission’s resources are dedicated to dealing with inquiries from the
public, which come via its website, telephone inquiry line, through emails or visits to its offices in
each capital city.

For a full list of Commission offices see Appendix M.

Website visits

The Commission’s website is the primary source of information for the community about its work,
including information about the legislative framework, how applications are made and determined
and outcomes of Commission activities.

As noted in Figure 3, the website recorded 3,766,398 visits in 2014-15, which is an increase of
15.5 per cent (3,259,939) recorded from the previous year. Visits are increasing on both mobile
phone and tablet devices (up by 65 per cent and 18.9 per cent respectively). This change reflects
broad technological shifts in the community towards using these devices. The video content made
available on the website and through the Commission’s YouTube channel was viewed more than
36,550 times.
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Further work continues on the Commission’s website to improve its functionality and usability.

More than 1000 internal and external users participated in interviews and surveys reviewing

the design, experience, functionality and content in 2014-15. The results of these interviews,
together with survey responses, have been collated in a report outlining suggested improvements
to the website in order to support a broad range of users as they access the information they need.
Further work will be undertaken in relation to the Commission’s website in 2015-16.

Figure 3: Website visits
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For source data see Table G2.

Telephone inquiries

The Commission also provides telephone information services. Commission staff are available to
answer queries about the Commission’s functions, activities, processes and procedures. Calls can
be made to the Commission via a national telephone inquiry number (1300 799 675) with different
options available to callers based on topic areas. Calls are also made directly to Commission
offices; to various staff support teams such as the unfair dismissal conciliation support team or
directly to the Chambers of a Member dealing with a case.

In 2013-14, the Commission progressively integrated the national telephone inquiry number with all
of its offices and the conciliation support team. This new centralised system allows the Commission
to better track and monitor call volumes, wait times and activities and to provide more detailed
reporting on these calls. Reporting for the year 2014-15 shows the first full year of recording the
number of inquiry calls under the new system.
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The Commission received 207,749 telephone inquiries through these three streams during
2014-15. Eighty six per cent (179,012) of these calls were made via the Commission’s national
telephone enquiry number (1300 799 675). Of these, 44 per cent (78,856) elected to end the

call after listening to a message referring their query to another appropriate agency such as the
Australian Tax Office. Commission staff answered 59,310 telephone queries with the median

wait time for a call to be answered of three minutes and eight seconds. Fifty six per cent of callers
self-identified their query as relating to the making or progress of an unfair dismissal application.

Commission staff from across the nation answer calls, with the workload spread around the country
to accommodate different time zones, as well as peaks and troughs in the flow of incoming calls.

Applications lodged

In 2014-15 the Commission received 34,152 applications, which was a decrease of 7.9 per cent
from 2013-14. Applicants select a Commission office when they lodge an application, and this

is usually the state or territory capital in which they are located. The majority of applications are
made in either Melbourne or Sydney; 35.8 per cent of all applications are lodged in Melbourne and
26.46 per cent in Sydney.

Figure 4: Applications lodged, hearings and conferences, and decisions and orders published
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Table 1: Lodgments by location (Registry of lodgment)

Location 2011-12 2012-13 2013-14 2014-15 % of lodgments
Adelaide 2378 2225 2174 1977 5.79
Brisbane 5894 5963 5692 5624 16.47
Canberra 819 754 625 513 1.50
Darwin 314 390 409 439 1.29
Hobart 614 633 658 637 1.87
Melbourne 14,826 13,608 13,857 12,227 35.80
Newcastle 81 314 266 123 0.36
Perth 3169 3675 3614 3518 10.30
Sydney 9323 9014 9716 9035 26.46
Wollongong 26 40 55 59 017
Total 37,444 36,616 37,066 34,152

The Commission received 34,152 applications this year, and conducted a total of 19,922 hearings and conferences
either by telephone, video link or in a hearing or conference room.

Fair Work Commission ¢ Annual Report 2014-15 45



e Performance reporting

Figure 5: Case load by matter type
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For source data see Table G3. For a full breakdown of numbers of applications by sections of legislation
see Table G4.

This does not mean that applications lodged in a particular location are dealt with by either the
Members or staff in that location. In 2014-15 the Commission continued to explore different ways
of conducting matters to improve services to the parties and the community generally by making
efficiency improvements.

Commission staff receive and administer applications work on a national workload allocation system,
which assists to manage peaks and troughs of work in different locations. This approach has been
enhanced with the implementation of the national telephone inquiry service involving staff across the
country, and an increase in administrative work-sharing. In 2014-15, 15 per cent of applications were
processed in a location other than where the application was lodged. Fifty per cent of all applications
were processed in under one working day, with 88 per cent processed in under two days. The median
application processing time of one business day was maintained in 2014-15.
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Unfair dismissal applications that are initially dealt with over the telephone by a staff conciliator are
allocated according to the availability of the parties and conciliators, rather than by their location.
Refinements to this model of work allocation have contributed to a significant decline in the time
between the lodgment of an application and the conduct of a conciliation conference in 2014-15.

Three pilot programs were trialled in 2014—15 aimed at improving the Commission’s services in
applications for enterprise agreements, general protections and in permission to appeal a decision
of a Member. These pilot programs involved changes in work distribution, other than by location
of lodgment, which also saw improvements in the time taken to deal with these applications.

Trends in application types

The Commission’s overall case load for 2014-15 decreased by 7.9 per cent. This decrease in
applications was largely a result of a significant decrease in the number of applications made to
terminate individual agreement-based transitional instruments, which decreased by 73 per cent to
767 applications from 2841 in 2013-14. The number of applications for the approval of enterprise
agreements fell by 12.3 per cent, with 832 fewer applications made.

Individual matters continue to make up a significant proportion of the Commission’s workload.
Consistent with previous years, the greatest number of applications made to the Commission are
for an unfair dismissal remedy, which account for 42.8 per cent of all applications. This year showed
a slight decline of 1.2 per cent in the number of unfair dismissal applications received. Applications
from individuals under the general protections provisions of the Fair Work Act increased by

17.5 per cent in 2014-15, accounting for 9.9 per cent of all applications made. The Commission
conducted a pilot program in 2014-15 to assist to manage this increase in applications. This is
discussed on pages 65-69.

Applications to deal with disputes under agreements or awards fell by 13.6 per cent in 2014-15
compared with the previous year, while applications for the Commission to deal with bargaining
disputes increased slightly, by 12.8 per cent on the previous year, to 476 applications. Applications
relating to industrial action continue to decline with 3.4 per cent fewer applications made in
2014-15 compared with the previous year, and 32.6 per cent fewer applications than those made
in2011-12.

There was also an increase in the lodgment of appeal applications made in 2014-15. Three hundred
and thirty-six applications were made compared with 214 in the previous year.
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Hearings and conferences

In 2014-15 the Commission held 19,922 hearings and conferences, a slight increase from the
previous year. Hearings and conferences are held around Australia, including in the Commission’s
capital city offices, in regional locations, and by telephone and video conference. In some cases
Members can also make decisions by requesting parties to submit their materials in writing so a
decision can be made ‘on the papers’.

Commission Members are increasingly holding hearings and conferences by telephone and video
conference. This means that the parties often do not have to leave their home or workplace in order
to participate and assists to improve the overall timeliness of dealing with matters.

Trends in Commission sittings

Trends in the Commission’s workload and sittings are illustrated in Figure 6. The data shown is an
extracted subset of data in Figure 5 and Tables 1 and 2 and provides an overview of the sittings

for four of the Commission’s significant case types. Many of the major processes the Commission
undertakes, such as the review of modern awards and the annual wage review, commence in
accordance with statutory requirements, rather than by application, and so the work associated
with these major functions is not represented in data on case load types. These matters are referred
1o as legislative reviews.

Figure 6 demonstrates the impact that particular matters may have on the Commission’s workload,
which is not able to be reflected in other data regarding applications and lodgments. Refer to
Appendix F for the full methodology.

The most recent period continues the general trend of an increase in sittings for unfair dismissal
matters and a decline in the number of sittings for matters relating to agreements and industrial
action. This generally corresponds with observed shifts in applications to the Commission during
this time.

The peaks and troughs over recent years for sittings relating to legislative reviews correspond with
established timetables under the Fair Work Act, largely relating to award modernisation matters.
The sharp increase in sittings for legislative review matters in 2014-15 can be attributed to the
conferences, mentions and hearings undertaken by the Commission in the performance of the

4 yearly review of modern awards, pursuant to Part 2-3, Divisions 4 and 4A of the Fair Work Act.
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Table 2: Hearings and conferences by location

City/Town 2013-14 2014-15
Adelaide 284 312
Brisbane 1359 1145
Canberra 214 124
Darwin 41 38
Hobart 70 103
Melbourne 3653 3479
Newcastle 230 154
Perth 727 627
Sydney 2572 2650
Wollongong 133 216
Other places 356 244
In Chambers 6028 5690
Telephone! 3198 3809
Video 755 1331
Total 19,620 19,922

1 Does not include telephone conferences conducted by administrative staff.
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Figure 6: Number of sittings for various types of applications, 2009-10 to 2014-15
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Methodology is at Appendix F.

Timeliness benchmarks

On 1 July 2012 the Commission introduced timeliness benchmarks for the delivery of reserved
decisions, and for dealing with applications for the approval of agreements. The benchmarks apply
to all hearings that commenced after 1 July 2012 and all applications to approve agreements
received after this date.

The Commission introduced timeliness benchmarks for appeal matters in the second half of 2013.
The benchmarks measure the length of time it takes to process an appeal from lodgment to first
hearing, and to deliver reserved decisions. The benchmarks apply to all appeals lodged after

1 July 2013.

These benchmarks are intended to set tight performance standards and the Commission expects
that there will be circumstances where it does not meet these high standards; however the
Commission is committed to improving timeliness and publicly reporting on its performance.
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Reserved decisions

In 2014-15 the Commission increased the total number of reserved decisions finalised by 26 per cent
from 1444 decisions finalised in 2013-14 to 1819 in 2014-15. This was achieved while improving
overall timeliness for the delivery of reserved decisions.

Reserved decisions benchmarks
* 90 per cent of all reserved decisions are to be delivered within 8 weeks

* 100 per cent of all reserved decisions are to be delivered within 12 weeks.

The measure begins from the final day of the last hearing or the date of receipt of the last written
submission, whichever is later.

Figure 7 shows the Commission’s performance against the reserved decisions benchmark.
The results achieved for July 2014 to June 2015 were:
e 83.1 per cent of reserved decisions were delivered within 8 weeks

e 98.7 per cent of reserved decisions were delivered within 12 weeks.

Figure 7: Performance - reserved decisions benchmarks

Reserved decisions Reserved decisions
to be delivered to be delivered
within 8 weeks within 12 weeks

BENCHMARK 90% 100%

ACHIEVED 83.1% 93.7%
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Agreements

The benchmarks for agreement finalisation are:

e 50 per cent of all agreements finalised within 3 weeks
° 90 per cent of all agreements finalised within 8 weeks

e 100 per cent of all agreements finalised within 12 weeks.

The measure is from lodgment to the date of the decision to approve (or not approve) the agreement.
Agreement applications that are withdrawn or dismissed for another reason are not included.

Figure 8 shows performance against the benchmarks for agreement finalisation in 2014-15 as follows:
° 49.6 per cent were finalised within 3 weeks
°  90.5 per cent were finalised within 8 weeks

e 97.1 per cent were finalised within 12 weeks.

Figure 8: Performance - agreements benchmarks

Applications to be Applications to be Applications to be
finalised within 3 weeks finalised within 8 weeks finalised within 12 weeks

90% 100%

Appeals

In 2013 the Commission expanded benchmarking to include appeal applications made under
$.604 of the Fair Work Act. The benchmarks applied to applications made on or after 1 July 2013.
Therefore, 2014-15 is the first year with a full year’s data on the appeals benchmarks.

In this reporting period the Commission also introduced a Permission to Appeal Pilot, in which
the threshold issue of whether permission to appeal is granted is dealt with before parties have
to prepare materials for a hearing on the merits of the appeal.
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Appeal lodgment to first hearing benchmarks
° 90 per cent of all appeals listed within 12 weeks

* 100 per cent of all appeals listed within 16 weeks.

The measure commences from the day the application is lodged and measures the time between
lodgment and the first appeal hearing. Matters are included in the measurements after the appeal
is decided.

The results achieved for July 2014 to June 2015 were:
e 75.7 per cent of appeals were listed within 12 weeks

e 92.7 per cent of appeals were listed within 16 weeks.

This is lower than the benchmarks met in 2013-14 and is a reflection of a greater number of
finalised matters compared with the first year of reporting.

Figure 9: Performance - appeals — lodgment to first hearing benchmarks

Appeals listed Appeals listed
within 12 weeks within 16 weeks

BENCHMARK

ACHIEVED
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Appeal reserved decisions
° 90 per cent of all appeal reserved decisions delivered within 8 weeks

* 100 per cent of all appeal reserved decisions delivered within 12 weeks.

The measure commences from the final day of the hearing or the date of receipt of the last written
submission, whichever is later.

The results achieved for July 2014 to June 2015 were:
° 88.8 per cent of appeals were listed within 8 weeks

e 97.1 per cent of appeals were listed within 12 weeks.

More reserved decisions were delivered in 2014-15 than in the previous year, with similar timeliness
outcomes.

Figure 10: Appeals - reserved decisions benchmarks

Reserved appeal Reserved appeal
decisions to be delivered decisions to be delivered
within 8 weeks within 12 weeks

BENCHMARK 100%

ACHIEVED
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Resolving disputes
The Commission’s dispute resolution role under the Fair Work Act encompasses two key areas:

Disputes arising from provisions in modern awards, agreements, employment contracts
and public determinations, and disputes arising from instruments continued under repealed
legislation such as workplace agreements.

Disputes arising from general protections and unlawful termination applications.

Disputes arising from awards, agreements and contracts

The majority (97.4 per cent) of disputes referred to the Commission for resolution under awards,
agreements and contracts are made under s.739 of the Fair Work Act. Dispute applications fell
by 13.6 per cent in 2014-15.

Applications of this type can be made by an individual covered by the award, agreement or contract;
by a representative of employees or by an employer. It is important for the parties for these disputes to
be resolved quickly and in 2014-15 the Commission achieved a slight decrease in the number of days
between the lodgment of a dispute application and its resolution.

Commission Members can assist to resolve these disputes in a number of ways including by
conciliation, mediation, expressing an opinion or making a recommendation. Some agreement
terms empower the Commission to arbitrate a dispute with a binding determination.

Table 3: Dispute applications — lodgments

Type of application No. of applications

2011-12 2012-13 2013-14 2014-15
s.526 — Application to deal with 29 19 18 17
a dispute involving stand down
$.699 of repealed WR Act — Application 11 4 13 2
to Fair Work Australia to have an
alternative dispute resolution process
conducted
s.709 of repealed WR Act — Application 319 162 69 37
to Fair Work Australia to have a dispute
resolution process conducted under a
workplace agreement
s.739 — Application to deal with a dispute 1643 2124 2366 2078
s.739 — Application to deal with 27 37 50 41
a dispute in relation to flexible
working arrangements
Total 2029 2346 2516 2175
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Savage River Mine

An extended conciliation conference convened by the Fair Work Commission on Tasmania’s
north-west coast was the key to resolving a wage dispute at the Savage River Mine.

The Savage River iron ore mine, operated by Grange Resources, is on Tasmania’s rugged west
coast. The nearest population centre is the regional city of Burnie, which is a two-hour drive away.

The enterprise agreement covering the mine allows for annual negotiated wage outcomes.
However, last year the workforce and company could not agree on a wage increase.

Under the terms of the enterprise agreement they requested assistance from the Commission to
break the deadlock.

The Commission determined that given most of the parties were based in and around Burnie
the best option was not to bring everyone to its premises in Hobart or Melbourne, but to find
a location there.

The Commission rented facilities in the local civic centre to ensure that the union’s officials
and delegates, and the company representatives, could all participate in the discussions on
neutral ground.

We really needed that sort of interaction — that sort of understanding — and
| think people saw the commitment that was involved. It was really valuable
having it here in Burnie, no question.

Ben Maynard, Grange Resources.

SCAN FOR VIDEO

Image: Operations at the Savage River Mine on Tasmania’s west coast.
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Had the conciliation occurred in Hobart or Melbourne some participants may not have been
able to take part.

‘A phone conference or a videoconference would not have been sufficient to take the parties
forward on this matter,” Robert Flanagan, from the Australian Workers Union, said. ‘It’s about
that interaction and body language that people pick up on.’

Commissioner Lee, who chaired the conference said: ‘It was far better that | was able to step
into their space; less time off for all involved and that’s really what we are here to do. | think in
the neutral environment that was able to be created through the Fair Work Commission chairing
these discussions it enabled the exchange of information which enabled both sides to take
stock of what the real situation was.’

Like all iron ore producers the Savage River Mine suffers when the iron ore price falls, as it has
dramatically in the past year.

We saw it halve in price around the time of that negotiation. It puts the

business in a very marginal position.

Ben Maynard, Grange Resources.

Over a lengthy conciliation process the company and workforce were involved in joint discussions
chaired by Commissioner Lee and in individual sessions with the Commissioner. ‘He heard from
both sides on what their positions were and what their concerns were,” Ben Maynard said.

‘They had a lot of information that they needed to share,” Commissioner Lee said. ‘They needed
a trust environment — a neutral space — to allow that to occur. | was able to provide assistance
by way of a reality check for both sides as to what might be possible.’

Over the course of the day a position was reached that was acceptable to both sides and the
matter was resolved. The parties each recognise the important role that Commissioner Lee
played in reaching that settlement.

‘During that process the Commissioner was able to identify strengths and weaknesses in our
position and we guess the same with the company,” Robert Flanagan said.

‘| think there was some real value in being able to do that with the Commissioner being
face-to-face with the people,” Ben Maynard said. ‘It was a really strong conciliation process.’

The workforce accepted the conciliated outcome and work at the mine has proceeded as normal.




Case Study

House with No Steps

A close, collaborative relationship with its workforce is helping House with No Steps to
provide better support for people with disabilities and respond to the challenges of the
new National Disability Insurance Scheme.

‘If we’re not working constructively and openly with our staff to work out how to seize
those opportunities and respond to those challenges then we are just not in good shape,’
Andrew Richardson, from House with No Steps said.

House with No Steps is a leading not-for-profit organisation providing support services for
people with disabilities in Queensland, New South Wales and the ACT. It operates businesses
that employ the disabled, training and community engagement programs and a range of
supported living facilities.

A bitter industrial dispute over redundancies in its Sydney region became a catalyst in creating
a new, closer relationship between management and the workforce.

6 No-one was particularly happy with the outcome of that dispute —
not the organisation and not the union members. That’s what prompted
the discussion about a ‘New Approaches’ style of engagement.

Natalie Lang, the Australian Services Union.

‘New Approaches’ is a pilot program run by the Fair Work Commission that helps build
cooperative relationships in the workplace, by focusing parties on common interests and
common goals. Deputy President Booth suggested to the parties that the program might
help them to develop a more collaborative relationship.

SCAN FOR VIDEO

Image: Workers at a House with No Steps facility in Sydney.
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The organisation, union and workforce agreed to work together with Members of the
Commission to forge a new style of relationship. But the parties entered the process with
some degree of apprehension, as it required them to set aside ideas and potential biases.

“You can say leap-of-faith, you can say we buried the hatchet,” Andrew Richardson said.
‘However you put it, you've got to take a risk. But in our view it was a risk that was absolutely
worth taking.’

The Commission facilitated a number of ‘interest-based’ discussions and workshops that
focused the parties on common ground and objectives.

‘Our interests and our staff’s interests and the union’s interests actually align very substantially,’
Andrew Richardson said. ‘There will always be some differences but we are 90 per cent aligned,
not 90 per cent divergent.’

The discussions began between senior management and senior union officials. But the
workshops, facilitated by the Commission, were quickly spread throughout the organisation
to involve line managers and employees at individual workplaces.

‘It’s those discussions that are the most important in ensuring we have engagement at a local
level,” Natalie Lang said. ‘We’ve seen it at a local level because workers have said in a proactive
sense, “Here’s something we’d like to see done better” and we’ve had that discussion and
seen results.’

Since adopting the program no disputes involving House with No Steps have come before
the Commission. The Commission remains actively involved in nurturing the collaborative
relationship between the organisation and its employees.

‘The Fair Work Commission’s status and view in the community is really important,” Natalie Lang
said. ‘It’s legitimate, it’s serious business — it’s not seen as fluffy and tinkering around the edges.’

‘I think Deputy President Booth’s involvement was critical,” Andrew Richardson said. ‘| doubt
very much that without her we would have worked our way through the process and got the
outcomes we are now seeing.’

Deputy President Booth said: ‘It’s their progress. The Commission has simply provided them
with some space to think about it, some models to assess and compare, some tools to use,
and then they have gone and done the work themselves.’

House with No Steps credits the ‘New Approaches’ program with helping it to achieve better
service delivery, financial outcomes and staff engagement.

‘It’'s not so much ‘New Approaches’, it’s just bleeding obvious common sense,’
Andrew Richardson said. ‘If you value your workforce you need to include them, you need
to respect them. We’ve come a long way | think in re-learning that.’
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Table 4: Dispute applications - timeliness

Type of
application 50% of matters 90% of matters
201112 2012-13 2013-14 2014-15 201112 2012-13 2013-14 2014-15

8.739 - 15 15 17 16 38 38 46 45
Application to deal ;
with a dispute —

lodgment to first

conference (days)

General protections and unlawful termination disputes

General protections and unlawful termination disputes are a growing part of the Commission’s
work. The general protections provisions of the Fair Work Act are designed to protect employees
from their employer taking adverse action against them for reasons set out in the legislation.

These include:
having or exercising a workplace right
freedom of association
engaging in industrial activity
workplace discrimination.

The Commission’s role within the legislative framework is to assist parties to resolve a dispute in
private conferences and in limited cases it can make a determination if both parties agree to the
Commission doing so.

General protections disputes

General protections claims are sometimes referred to as adverse action claims. Adverse actions taken
against an employee might include:

dismissing the person

not giving the person their legal entitlements
changing the person’s job to their disadvantage
treating the person differently than others

not hiring the person, or

offering the person different (and unfair) terms and conditions, compared to other employees.
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General protections disputes involving dismissal

If a person believes they have been dismissed in contravention of the general protections provisions,
they may apply to the Commission to conduct a conference to deal with the dispute under s.365

of the Fair Work Act. The application must be made within 21 days of the date the dismissal takes
effect. The Commission must then deal with the dispute by mediation or conciliation, or by making a
recommendation or expressing a view. Such conferences must be held in private.

If the dispute is not resolved during the conference, the Commission must issue a certificate to this
effect under s.368 of the Fair Work Act. The certificate allows the aggrieved party to apply within

14 days to the Federal Court of Australia or the Federal Circuit Court of Australia to have the matter
determined. Alternatively, the parties can, within the same timeframe, consent to having the dispute
arbitrated by the Commission.

The number of applications for the Commission to deal with general protections disputes involving
dismissal has increased steadily. This year saw a 17.5 per cent increase in lodgments, compared
with an 18.5 per cent increase from 2012-13 to 2013-14.

Table 5: General protections disputes involving dismissal — lodgments

No. of No. of
applications lodged' applications finalised Manner finalised No. of applications
2013-14 2014-15 2013-14 2014-15 2013-14 2014-15
2879 3382 2778 3475  Certificate issued 967 1073
Without 1811 2402

certificate issued

1 2429 applications were lodged in 2012-13, 2162 applications were lodged in 2011-12.

Table 6 indicates that there has been a slight increase in the time taken to hold a conference in
respect of general protections disputes involving dismissal. This may be the result of the overall
increase in volume of lodgments. Despite this, the Commission completed its role in the process
more quickly in 2014-15 than in 2013-14, with 90 per cent of matters being finalised within

97 days. This represents an 8.5 per cent improvement compared with the previous reporting period.

Table 6: General protections disputes involving dismissal — timeliness

50% of matters 90% of matters

201112 2012-13 2013-14 2014-15 201112 2012-13 2013-14 2014-15

Lodgment to first 26 29 29 31 48 56 59 62
conference (days) :

Lodgment to 35 41 41 37 97 111 106 97
finalisation (days)’ :

1 Lodgment to finalisation (days) includes matters that were finalised with or without a conference.
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To date very few parties have opted to use the Commission’s consent arbitration pathway. Of the 1073
disputes in respect of which a Member issued a certificate, only 16 (1.5 per cent) were submitted for
consent arbitration.

Table 7: Applications for consent arbitration of general protections disputes involving dismissal

2013-14 2014-15

Number 8 16

As demonstrated in Figure 11, the month-by-month statistics on lodgments reflect a peak in
December followed by a compensatory dip in January. This is most likely explained by an expected
drop in activity over the Christmas/New Year period.

Figure 11: General protections disputes involving dismissal — lodgments — monthly comparison
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For source data see Table G8.
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General protections disputes not involving dismissal

A worker who believes they have been subjected to adverse action for a prohibited reason, but who
still remains employed, may also make a general protections dispute application to the Commission,
under s.372 of the Fair Work Act. Where the alleged adverse action is not a dismissal, they have six
years from the date of the action to lodge an application.

If attempts to resolve a general protections dispute not involving dismissal are unsuccessful at
the Commission, the applicant may apply to either the Federal Circuit Court or the Federal Court to
have the matter determined. However, s.375 of the Fair Work Act provides that the Commission’s
role includes the obligation to advise parties if it believes such a further application would have no
reasonable prospect of success.

While there was an increase in the number of general protections disputes not involving dismissal
brought before the Commission, the rate of increase has tapered off significantly. As shown in
Table 8, there was a 12.8 per cent increase in lodgments over the 2013-14 figures, compared with
a 40.4 per cent jump from 2012-13 to 2013-14.

Table 8: General protections disputes not involving dismissal — lodgments

Matter type No. of applications lodged

2011-12 2012-13 2013-14 2014-15

s. 372 598 5565 779 879

Compared with previous years, there was a slight increase in the time taken to begin dealing with
general protections disputes not involving dismissal, as shown in Table 9.

Table 9: General protections disputes not involving dismissal — timeliness

50% of matters 90% of matters

2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15

Lodgment to first 23 25 26 29 51 49 50 55
conference (days) :
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Unlawful termination disputes

Part 6-4 of the Fair Work Act provides protection for workers who fall outside the scope of Part 3—1,
creating a scheme very similar to that latter Part. However, the protection for these workers is limited
to ‘unlawful terminations’ — that is, instances where they have been dismissed. Behaviour that would
be considered ‘adverse action” under Part 3—1 but does not involve dismissal is not covered.

This difference in scope is due to the constitutional head of power under which each Part is made.
Part 3—-1 is made under the Commonwealth’s powers to legislate in relation to corporations and
matters referred to it by the state governments, but Part 6-4 is made under the Commonwealth’s
power to legislate in relation to external affairs, including giving effect to obligations in international
treaties. In this case, Part 6-4 embodies the Commonwealth’s commitments under International
Labour Organization Conventions to which it is a signatory.

The broad application of the general protections scheme means that not many applicants would
need to utilise the unlawful termination provisions. This is reflected in the considerably smaller
number of unlawful termination lodgments when compared with general protections disputes of
either kind (refer to Tables 10 and 11).

Table 10: Unlawful termination disputes — lodgments

No. of No. of
applications lodged' applications finalised Manner finalised No. of applications
2013-14 2014-15 2013-14 2014-15 2013-14 2014-15
130 114 128 120  Certificate issued 9 15
Without 119 105

certificate issued

1128 applications were lodged in 2012-13, 141 applications were lodged in 2011-12.

While there was a modest increase in the median number of days taken to finalise these matters,
there was a significant increase in the 90th percentile measure of days taken to finalise matters.
Given the relatively small number of lodgments made, any outliers will affect the data from year to year.

Table 11: Unlawful termination disputes - timeliness

50% of matters 90% of matters

2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15

Lodgment to first 26 27 37 39 51 71 57 67
conference (days) i

Lodgment to 34 32 25 35 87 102 75 131
finalisation (days)' 5

1 Lodgment to finalisation (days) includes matters that were finalised with or without a conference.
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General Protections Pilot

The staff telephone conciliation model, which has been successfully used in the unfair dismissal
jurisdiction, has been extended to deal with general protections matters involving dismissal,
after a successful pilot program in 2014-15.

The general protections provisions of the Fair Work Act apply where an individual has suffered
an ‘adverse action’, such as being dismissed, in contravention of the provisions, for example,
for exercising a workplace right.

When a general protections application involving a dismissal is made, the Fair Work Act requires
the Commission to conduct a conference. Previously, these conferences were conducted by
Commission Members, often face-to-face, requiring parties to come in to Commission premises.

The aim of the telephone conferences was to assist parties to resolve their dispute without the
need for potentially costly court proceedings. If the discussions did not produce a resolution the
Commission issued a certificate which enabled the applicant to take further action in the
Federal Court or Federal Circuit Court.

The pilot, which began in September 2014, involved trained staff conciliators acting under
a delegation from the President, conducting telephone conferences for general protections
applications involving a dismissal from Western Australia, Queensland and the ACT.

The pilot program was designed to test the efficacy of staff conciliators conducting general
protections conferences, to assist in addressing the steady increase in lodgments of these matters
and to free up Members’ time so they could undertake more complex work.

SCAN FOR VIDEO

Image: The General Protections Pilot was supported by a central case management team based
in the Commission’s Canberra office.
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In Focus continued

The matters were managed by a central case management team in the lead up to each conference.

The central case management team also facilitated a move to electronic files, saving the Commission
the time and costs previously associated with the creation and maintenance of hard copy files.

The Commission engaged independent consultants, Inca Consulting, to review and report on the
effectiveness of the pilot in relation to three key success measures: timeliness, client satisfaction
and settlement rate.

The results were extremely positive, with 73 per cent of disputes involving staff conciliator
conferences being settled, compared with settlement rates of 60 per cent for conferences
convened by Commission Members.

The difference in settlement rate may be due to the ability of staff conciliators to specialise in
these matters and to allocate more time to their resolution. The specialised training provided to
conciliators also resulted in a consistent approach to the conferences and enabled the conciliators
to share strategies to achieve outcomes acceptable to both parties.

The staff conciliators have this as their day-to-day work. This has enabled
greater consistency in terms of the approach that is implemented.

Liz Priest, Commission conciliator.

Client satisfaction results were also pleasing. The satisfaction of parties was measured using a
sample of those who participated in both Member and staff-convened conferences. The parties
were surveyed on the application process, interaction with Commission staff, understanding of
what would occur in a conference and the conduct of the conference.

The Inca report concluded that a majority of participants were satisfied with the conference process
and that staff conciliators had maintained participant satisfaction.



One of the other key objectives of the General Protections Pilot was to have applications listed for a
first conference more quickly, in line with the Commission’s aim to resolve disputes in a manner that
is ‘just, quick and affordable’. By this measure, the pilot program succeeded, significantly reducing
the time between lodgment and conference.

Ninety per cent of matters in the pilot program were the subject of a conference within 43 days of
lodgment, compared with 59 days for matters that were not part of the pilot program.

The Inca report concluded that:

The General Protection Pilot has demonstrated in emphatic terms that
centralised case management and the use of staff conciliators is a more
efficient and effective arrangement than the traditional one. (p.19)

Deputy President Kovacic, who supervised the pilot, agreed it had been a great success.

From the applicant’s perspective it means that they get to a conference
quicker than they would if they were before a Member and the prospects
of getting a negotiated outcome are also higher for a conciliator-convened
conference.

The Commission introduced staff conciliator general protections conferences on a national basis
from August 2015.



Case Study

General protections telephone conciliation

The following general protections matter was dealt with at a conciliation conference before
a staff conciliator of the Commission. Conciliation conferences are conducted in private.
Accordingly, parties have been de-identified. In this matter, the application did not appear
to have any threshold jurisdiction issues and so proceeded through the usual case
management process.

The applicant worked at a residential care facility. Her employment was terminated after several
months, during her probationary period. The applicant alleged that her employment was
terminated because of discrimination arising from a personal attribute listed in section 351(1)
of the Fair Work Act.

The applicant made an application to the Commission to deal with a general protections dispute.
The respondent was given an opportunity to respond in writing. The respondent denied the
allegation, and alleged that the dismissal occurred due to concerns with the applicant’s work
performance, which were detailed in the written response.

A telephone conciliation conference was conducted by a staff conciliator of the Commission.
The conference consisted of a joint session where each party was given the opportunity to
make opening remarks to highlight their perspective of the dispute and to raise questions about
the dispute with the other party.

The conciliator facilitated this discussion, to assist the parties to focus upon the core elements
of the claim; she also raised points of clarification with each party in areas where the parties
differed in their recollections or interpretation of events.

Image: Commission staff conciliators conducted general protections conferences by telephone as part of
the pilot in 2014-15.
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After the joint session, the conciliator spoke with each of the parties through a series of
private sessions, identifying the parties’ core interests and objectives, and reality-testing their
expectations and settlement proposals.

This assisted the parties to find common interests, which meant they were able to resolve the
matter efficiently.

The parties agreed to settle the application on the basis that members of the respondent’s
management team would undertake accredited workplace relations training concerning general
protections, anti-bullying and discrimination obligations.

Each party chose to participate in the conference without a representative. The conciliator
actively supported each party to express their perspective and interests.

The telephone conference format was particularly suitable in this matter. Given the parties were
self-represented and the sensitive nature of the alleged conduct relied upon by the applicant

in making the claim, it enabled the parties to participate from separate locations, without any
requirement to be present in the same room.
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Determining unfair dismissal applications

Unfair dismissal matters are a substantial part of the Commission’s workload, representing more than
40 per cent of applications made to the Commission.

Many applicants and employers come to the Commission for the first time when such an application
is made and this can result in significant challenges when all parties are in unfamiliar territory.

The Commission’s Future Directions program includes strategies to assist both applicants and
respondents with information to navigate the legislative framework including short videos and tools
such as an eligibility quiz and a comprehensive benchbook.

In 2014-15 the Commission worked on better identifying and dealing with significant jurisdictional
and threshold issues at an early stage. This included triaging matters where the applicant had not
met the minimum period of employment or the respondent was not a national system employer.

In the reporting period the Commission also changed the case management of matters lodged
outside of the required timeframe. These matters also were directed to a Commission Member who
made a decision about allowing an extension of the statutory timeframe prior to arranging a voluntary
conciliation conference or requiring a decision on the merits of the case. This resulted in a significant
increase in the number of jurisdictional decisions issued by Members in 2014-15 (see Table 15).

Ninety per cent of applications for unfair dismissal are resolved prior to formal proceedings before
a Commission Member, by conciliation, triage and case management, or where a person
withdraws their application. To assist unrepresented parties who proceed to a formal proceeding,
in December 2014 the Commission introduced a set of tools and processes that guided them
through how to make submissions and statements without the need for legal or other representation.
These materials are sent to the parties and are published on the Commission’s website.

Unfair dismissal process
Unfair dismissal applications follow a standard process:
* Applicant lodges an application with the Commission.

* Applications are analysed and are either allocated to a Member to determine a threshold issue,
or allocated to the conciliation support team.

* The matter is listed for a voluntary telephone conciliation conducted by specialist conciliators.

* Where a matter is unable to be resolved with the assistance of the conciliator, or the employer
makes a jurisdictional objection, the matter is listed before a Commission Member.

Some 14,624 unfair dismissal applications were filed in 2014-15, a decrease of 173 matters from
the previous year. The pattern and location of lodgments were broadly consistent with previous
years. New South Wales, Tasmania and the Australian Capital Territory all saw falls in the number

of applications lodged, while all other locations saw slight or moderate increases. Table 12 provides
a breakdown of the number of unfair dismissal applications by the city in which they were lodged.
The median time from lodgment of an application to the finalisation of an unfair dismissal conciliation
dropped from 46 days in 2013-14, to 28 days in 2014-15.
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Table 12: Unfair dismissal - lodgments

Location 2011-12 2012-13 2013-14 2014-15
Adelaide 906 1037 999 1005
Brisbane 2639 2747 2695 2814
Canberra 250 256 245 185
Darwin 168 170 153 197
Hobart 292 275 267 259
Melbourne 4713 5018 4913 4929
Newcastle 49 196 193 97
Perth 1233 1346 1458 1554
Sydney 3752 3743 3831 3539
Wollongong 25 30 43 45
Total lodgments Australia-wide 14,027 14,818 14,797 14,624

Figure 12: Unfair dismissal applications lodged — monthly comparison
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For source data see Table G9.
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Conciliation of unfair dismissal matters continued to prove to be a successful method of resolving
these applications. More than 11,000 matters were conciliated in 2014-15 and 79 per cent of matters
referred to conciliation were resolved at this stage. The conciliation process, when combined with
comprehensive case management processes post conciliation, resulted in nearly 90 per cent of unfair
dismissal applications being resolved without a need for a determination to be made by a Commission
Member. Of the 15,177 unfair dismissal applications finalised, 1527 required a final decision or order
to finalise the matter.

See Table 13 for conciliation settlement rates.

Figure 13: How matters were finalised

B Prior to conciliation
= At conciliation
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a conference/hearing before a
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B \Vithdrawn after conference/hearing
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By final decision/order

For source data see Table G6.

Table 13: Unfair dismissal — conciliation settlement rate

Result type Year to date total %

2012-13 2013-14 2014-15 2012-13 2013-14 2014-15
Total settled 8843 8659 8788 81.2 78.9 79.0
matters :
Total NOT 2043 2313 2337 18.8 211 21.0
settled matters :
Total resulted 10,886 10,972 11,125 100 100 100

conciliations

Participants in conciliations are surveyed to determine their level of satisfaction with the unfair
dismissal conciliation process. Overall satisfaction remained high this year, with more than

75 per cent of those who responded indicating the conciliation process met or exceeded their
expectations, and more than 80 per cent indicating that they were satisfied with the service they
received throughout the conciliation process.
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The Commission successfully undertook a pilot involving paperless unfair dismissal files for
matters referred to conciliation in 2014-15. The pilot enabled the Commission to better manage
workloads and to address some of the bottlenecks that contributed to the previous years’ increase
to the median time taken from lodgment to the finalisation of conciliation. Other procedural
changes included referring all matters that were filed outside of the statutory 21 days directly to

a Commission Member in order to determine whether an extension of time should be granted.

Outcomes

This year 11,125 unfair dismissal conciliations were held, with 8788 matters settled at this stage.
Remedies were generally negotiated by the parties with the help of the conciliator. These remedies
could include reinstatement, monetary and non-monetary terms or a combination of these remedies.
Of those settled, 58.6 per cent (5147) of these resulted in both monetary and non-monetary settlements,
20.7 per cent (1820) of matters were settled with non-monetary terms only and 0.8 per cent (71)

of matters resulted in reinstatement.

Table 14: Unfair dismissal, conciliation - results

Result type Year to date total Year to date %

2012-13 2013-14 2014-15 2012-13 2013-14 2014-15

Settled

Settled: Monetary 1669 1846 1750 19.5 21.3 19.9
Settled: Monetary 4906 4740 5147 53.9 54.7 58.6
+ non-monetary i

Settled: Non-monetary 2136 2008 1820 25.0 23.2 20.7
Settled: Reinstatement 79 30 47 0.9 0.3 0.5
Settled: Reinstatement 26 15 15 0.3 0.2 0.2
+ monetary i

Settled: Reinstatement 19 14 4 0.2 0.2 0.0
+ non-monetary 5

Settled: Reinstatement, 8 6 5 0.1 0.1 0.1
monetary + non-monetary 1

Total settled matters 8843 8659 8788 100.0 100.0 100.0
Not settled

Not settled at conciliation 1963 2252 2301 18.1 20.5 20.7
Not settled: 80 61 36 0.7 0.6 0.3
Settlement collapsed i

Total settled matters 8843 8659 8788 81.2 78.9 79.0
Total NOT settled matters 2043 2313 2337 18.8 211 21.0
Total resulted conciliations 10,886 10,972 11,125 100 100 100
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In jurisdiction hearings, the objection was upheld in 77 per cent of matters (890). The number of
objections that were upheld has significantly increased due to the changes introduced to how the
Commission deals with extension of time applications. For a full breakdown of jurisdictional hearing

results refer to Table 15.

Table 15: Unfair dismissal arbitration — hearing/conference results - jurisdiction

2012-13 2013-14 2014-15
Objection upheld 258 374 890
Applicant not dismissed 36 45 46
Employer not national system employer 2 5 13
Frivolous, vexatious 2 0 0
Genuine redundancy 22 34 83
Irregular and/or casual employee 0 1 3
Minimum period of employment not served 44 50 109
Multiple applications 1 0 2
No award, agreement or high income employee 13 27 34
No employment relationship 10 25 19
No extension of time — up to and including 7 days late 17 51 180
No extension of time — more than 7 days late 82 127 368
No reasonable prospect of success 23 9 5
Termination consistent with Small Business Fair Dismissal Code 8 8 12
Unknown! 11 6 33
Objection dismissed 120 159 266
Applicant dismissed 15 19 25
Application within time N/A N/A 20
Award, agreement and/or not high income employee 5 3 10
Employment relationship 15 28 8
Extension of time — up to and including 7 days 30 34 82
Extension of time — more than 7 days 20 29 72
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2012-13 2013-14 2014-15

Minimum period of employment served 8 17 28
National system employer 1 0 3
No genuine redundancy 13 18 15
No multiple applications 0 3 0
Not frivolous, vexatious 5 0 0
Not irregular casual employee 5 5 2
Reasonable prospect of success 1 3 5
Termination inconsistent with Small Business Fair Dismissal Code 3 4 5
Unknown' 4 12 7
Total objection results Australia-wide? 378 533 1156

1 Unknown as activity incomplete.

2 An application may be found in or out of jurisdiction on numerous grounds. Accordingly, jurisdictional results are
not cumulative.

In 46.1 per cent of the 349 matters finalised at arbitration, the dismissal was found to be fair. In the
remaining 188 matters the remedies were:

compensation (141 matters)

reinstatement (12 matters)

reinstatement and lost remuneration (15 matters)
no remedy determined (10 matters)

remedy to be determined (10 matters).
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See Table 16 for a summary of arbitration outcomes. For a full break down of remedies see Table 17.

Table 16: Unfair dismissal arbitration — hearing/conference results — outcomes

Tribunal decision No. of decisions

2012-13 2013-14 2014-15
Objection upheld — application dismissed 258 374 890
Application dismissed (s.587)' N/A 96 I
Application dismissed — (s.587) N/A 265 107
dismissal by Panel Head'
Application to dismiss (s.399A) — granted' N/A 98 104
Application dismissed — dismissal was fair 256 175 161
Application granted — compensation 112 150 141
Application granted — no remedy granted 14 8 10
Application granted — reinstatement 8 9 12
Application granted — reinstatement 12 25 15
and lost remuneration
Application granted — remedy to be determined N/A N/A 10
Total arbitration results Australia-wide 660 1200 1527

-

The administrative framework to capture data under these parts commenced operation in July 2013. Earlier data is
not available.
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Table 17: Unfair dismissal arbitration — hearing/conference results — remedies

2012-13 2013-14 2014-15

Application dismissed (s.587) N/A 96 77
Application dismissed: (s.587) dismissed by Panel Head' N/A 265 107
Failure to attend N/A 4 0
Incomplete application N/A 12 12
Minimum employment period not met N/A 166 52
No notice of discontinuance filed after settlement N/A 6 0
No reasonable prospect of success N/A 14 7
Non-compliance with directions N/A 5 4
Premature application N/A 6 0
Unpaid application N/A 54 38
Verbal or written advice of discontinuance? N/A 14 N/A
Application to dismiss (s.399A): granted N/A 98 104
Application dismissed: dismissal was fair 256 175 161
Application granted: compensation 112 150 141
$0 - $999 8 7 3
$1000 - $1999 12 9 15
$2000 - $3999 15 20 17
$4000 - $5999 13 18 21
$6000 - $7999 8 12 15
$8000 - $9999 8 17 10
$10,000 - $14,999 14 18 20
$15,000 - $19,999 7 8 14
$20,000 - $29,999 8 13 15
$30,000 - $39,999 8 8 5
$40,000 — maximum amount 3 10 2
No loss of wages 2 4 1
Unknown?® 6 6 3
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2012-13 2013-14 2014-15

Application granted: no remedy granted 14 8 10
Application granted: reinstatement 8 9 12
Application granted: reinstatement and lost remuneration 12 25 15
$0 - $999 1 0 0
$1000 - $1999 0 1 1
$2000 - $3999 1 2 1
$4000 — $5999 0 1 1
$6000 — $7999 0 2 1
$8000 — $9999 1 1 0
$10,000 - $14,999 1 1 2
$15,000 — $19,999 0 3 1
$20,000 - $29,999 0 1 2
$30,000 - $39,999 1 1 1
$40,000 — maximum amount 0 4 0
No loss of wages 5 4 2
Unknown? 2 4 3
Application granted: remedy to be determined N/A N/A 10
Total arbitration results Australia-wide 402 826 637

1 An application may be dismissed by the Panel Head on numerous grounds. Accordingly, results are not cumulative.

2 Due to a rule change in December 2013 matters can now be discontinued verbally by the applicant resulting in the
Panel Head no longer being required to dismiss a matter where a notice of discontinuance is not filed.

3 Unknown as activity incomplete.

Timeliness

Work is underway to establish a range of benchmarks for unfair dismissal matters in order to
provide greater accountability, and to also better equip parties with realistic expectations on how
long they can reasonably expect their matter to take. There are already established expectations
for how long a matter should take to resolve by way of conciliation, so the area of focus is on
benchmarks associated with the time taken to get from lodgment to finalisation by way of a
substantive or jurisdictional hearing.

Table 18 sets out the time taken from lodgment of an unfair dismissal application to conciliation and
then to finalisation.
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Table 18: Unfair dismissal — timeliness

s.394
applications KPR 50% of matters 90% of matters

201112 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15
Lodgmentto 34 28 25 46 28 36 40 61 42
first conciliation i
(days)'
Lodgment to None 49 30 51 35 108 114 146 133
finalisation i
(days)?

1 This measure is the number of days between lodgment and the first conciliation and includes applications under
5.394 of the Fair Work Act and s.643 of the Workplace Relations Act by virtue of items 11 and 12, Schedule 2 to
the Transitional Provisions Act.

2 Finalisation relates to a matter that has had a final result recorded and includes conciliations, arbitrations and matters
withdrawn and is based on all matters finalised, as defined in the Commission’s quarterly reports to the Minister,
for the reporting period. Matters involving costs issues are not included.

3 The Commission has used the KPI targets from the 2013-14 Portfolio Budget Statements as a guide as the 2014-15
Portfolio Budget Statements were silent on these targets.

Appeals

In December, the Commission implemented the Permission to Appeal Pilot in order to deal with
appeals in a more efficient manner.

The increase in the number of decisions issued in respect to unfair dismissal applications
contributed to an increase in the number of appeals. For all matter types the number of appeals
lodged increased by 57 per cent (122 matters). Of the 234 total appeal applications decided,
134 related to unfair dismissals. Table 19 provides the number of appeals relating to unfair
dismissal applications broken down by year.

Table 19: Unfair dismissal — appeals

Decisions

appealed Upheld Dismissed Total

2012-13 2013-14 2014-15 2012-13 2013-14 2014-15 2012-13 2013-14 2014-15

Total 13 30 32 45 49 102 58 79 134
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Seventy appeals were dealt with through the Permission to Appeal Pilot. Of these 70 appeals,
74.3 per cent (52) were not granted permission to appeal and 25.7 per cent (18) were granted
permission as illustrated in Table 20.

Table 20: Permission to Appeal Pilot statistics’

Permission Permission Percentage Percentage
Total not granted granted not granted granted
Total matters 70 52 18 74.3 25.7

1 This data is for the date range 1 January 2015 to 30 June 2015.

Further, Table 21 provides detail on the outcome of all appeal decisions in 2014-15.

Table 21: Outcomes of appeal matters from 1 July 2014 to 30 June 2015

Matter type Appeals upheld Appeals dismissed  Total appeal decisions
Unfair dismissals 32 102 134
Agreement approvals 8 11 19
s.739 disputes 11 22 33
Industrial action 1 5 6
Modern awards 1 0 1
Bargaining disputes 3 5 8
Right of entry’ 4 5 9
Miscellaneous 6 18 24
Total 66 168 234

1 Right of entry has replaced Organisation as a category name, however the type of matters captured by this category
has not changed.
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Permission to Appeal Pilot

In an effort to reduce the time and cost burdens for parties involved in appeal matters and
improve the performance and efficiency of its processes, the Commission launched a Permission
to Appeal Pilot in December 2014.

When dealing with an appeal the Commission must consider two questions:
* whether permission to appeal should be granted and, if it is granted,

* whether there has been an error in the original decision.

Previously, Commission practice had been to consider both issues at the same Full Bench hearing.

However, for a significant number of appeals (particularly in relation to unfair dismissal and general
protections applications), permission to appeal was ultimately refused, but only after the parties had
incurred costs in preparing and filing submissions on the merits of the appeal.

Under the pilot, the issue of permission to appeal was determined as a threshold matter, reducing
the burden on the parties to provide lengthy submissions that may not ultimately be required.

All appeals were assessed for inclusion in the pilot. Those appeals which Commission data
suggested had a higher likelihood of being refused permission to appeal (such as unfair dismissal
appeals, because of the higher statutory threshold for permission to appeal) were most likely to
be included in the pilot.

Where an appeal matter was referred to the pilot, the appellant was required to file a short written
submission in support of the application for permission to appeal only. The respondent was not
required to file any written submissions, but was able to make oral submissions at the hearing.

SCAN FOR VIDEO

Image: Deputy President Kovacic, Vice President Hatcher and Commissioner Johns (L to R)
hear permission to appeal matters as part of the pilot program introduced in 2014-15.

continued on the next page



In Focus continued

All appeals included in the pilot in a particular month were heard by a single Full Bench in either
Sydney or Melbourne, with video links to other states as required, in the third week of the month
following the lodgment of the appeal. Up to eight permission to appeal matters were heard on
each sitting day.

If permission to appeal was not granted, the proceeding was concluded. If permission was granted,
then the appeal was listed for a merits hearing in the usual way.

About 75 per cent of the applications determined in the pilot were refused permission to appeal.

Vice President Hatcher, who oversaw the pilot, said both the Commission and parties had
benefitted from the new procedures.

We’ve had positive feedback that this has been faster for them
and particularly has saved them on costs, including legal costs.

Vice President Hatcher.

Timeliness was also substantially improved by the new process. Under the pilot appeals could
be listed for hearing within a month of the application, with a decision issued within two weeks.
Previously it could take three months, or longer, for a hearing to occur and a decision to

be delivered.

The new process also reduced the appeals workload for Commission Members.

The pilot is to be reviewed in October 2015. However based on early indications and feedback
it is likely to be introduced as part of the normal Commission appeals process for unfair dismissal
and general protections matters in the future.
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Setting the minimum wage

Each year the Commission conducts a review to set the national minimum wage and adjust pay
rates in modern awards.

More than 1.86 million employees who are award-reliant (around 18.8 per cent of the workforce)
were directly affected by the Annual Wage Review 2014-15.

The annual wage review is conducted by an Expert Panel comprised of seven members including:
e the President of the Commission
e three other full-time Members of the Commission

e three part-time Expert Panel Members with knowledge or experience relevant to minimum
wage setting.

The Expert Panel must take into account the matters contained in the minimum wages objective
and the modern awards objective, which are grouped as economic, social and collective bargaining
considerations.

The Annual Wage Review 2014-15 Decision was issued on 2 June 2015. The decision:
* increased all modern award pay rates and most transitional instrument wages by 2.5 per cent

e set the national minimum wage for award and agreement-free employees at $656.90 per week,
calculated on the basis of a week of 38 ordinary hours, or $17.29 per hour

e set a number of special national minimum wages for award and agreement-free employees with
disability and for award and agreement-free junior employees, trainees and apprentices.

Determinations varying modern award pay rates and the national minimum wage order came into
operation on 1 July 2015 and took effect from the first full pay period on or after that date.

Submissions considered in the Annual Wage Review 2014-15

Any person or organisation may make written submissions to the Expert Panel for consideration in
the annual wage review. This year, the Expert Panel received submissions from:

e the Australian Government

* state governments

¢ the federal opposition

* peak employer and employee representative bodies, and

e social interest and community-based organisations.
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The Expert Panel considered submissions from these parties through a series of consultative
processes conducted during the annual wage review including:

° receiving 26 initial submissions (March and April 2015)

° receiving six submissions in reply (April 2015)

° receiving six post-Budget submissions (May 2015)

° requesting parties to respond to questions on notice (May 2015)

° receiving seven responses to questions on notice and two other sets of consultation materials
(May 2015)

* holding consultations for interested persons and organisations to make oral submissions to the
Expert Panel (May 2015).

Medium-term research program

On 30 September 2014, the Expert Panel outlined its medium-term research program to inform the
Annual Wage Review 2014-15 and future annual wage reviews.

The broad purpose of the medium-term research program is to inform the annual wage review
with relevant qualitative and quantitative analysis and data. The research assists the Expert Panel
in balancing the legislative objectives in light of the changed economic and social data from year
to year.

In developing and undertaking the research program, the Commission consulted with its Minimum
Wage Research Group comprising a chair from the Commission’s Workplace and Economic
Research Section and representatives nominated by the Australian Government, state and territory
governments, and peak employer, employee and social interest representative bodies.

As part of this program, the following research was published for the Annual Wage Review 2014-15
and is available on the Commission’s website:

° areport on award reliance and business size using data from the AWRS

e statistical reporting, including data from the AWRS regarding the cost of work for minimum
wage earners

* aresearch reference list of working papers, journal articles and other types of published reports
relevant to the minimum wages and modern awards objectives

e upon request, data from the Award Reliance Survey that has been modified consistent with
privacy provisions.
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Future research priorities outlined in the medium-term research program include:

° an analysis of the youth labour market, the underemployed and unemployed, and employees by
gender and industrial arrangements

° an international comparison of minimum wages and labour market outcomes

e research on the work decisions and pay equity of low-paid women.

Achieving success

The Commission has consistently delivered decisions in time to meet the 1 July operative date
required by the Fair Work Act and its agency KPI.

Factors contributing to this success include:

* immediately after the conclusion of the annual wage review, evaluating the processes for the
completion of the previous review and planning for the next review

¢ consulting widely with stakeholders to ensure their views are taken into account by the
Expert Panel

* managing workflow and resources by Members and Commission staff to meet statutory timeframes.

Innovation

SCAN FOR VIDEO This year’'s annual Wagelre\lnew demspn and gonsultat|0ﬁs were live .
streamed on the Commission’s website. The live streaming of the decision

and consultations allowed a wider range of stakeholders to engage with the
annual wage review, including interested people from remote regions of
Australia and abroad. The website registered 472 total views and 270 unique
views of the live stream of the consultations. For the announcement of the
decision, there were 1354 total views and 807 unique views of the

live stream.

Further information can be found in the Future Directions section of this report at page 27.
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Orders relating to industrial action
Industrial action can be taken by employees or employers:

* Employees may go on strike (refuse to attend or perform work) or impose work bans (refuse to
perform one or more of their normal duties).

* Employers may lock out their employees (refuse to allow them to work).

The Commission received a total of 955 applications in relation to industrial action in 2014-15.
This represents a decrease of 3.4 per cent from the 2013-14 year, and a decrease of 24.9 per cent
from the 2012-13 year.

Protected industrial action

Protected industrial action can occur after a list of proposed actions has been approved by a
majority of employees in a workplace ballot process. This is done as part of bargaining for a new
enterprise agreement.

The employee bargaining representative must apply to the Commission for an order requiring the
ballot to take place. The Commission is required, as far as practicable, to determine the application
within two days of it being made.

The Commission received 641 applications for protected ballot orders in the past year, an increase
of 2.2 per cent on the previous reporting period.

Where protected industrial action is endangering the life, personal safety, health or welfare of the
population, or part of it, or causing significant damage to the Australian economy, the Commission
must suspend or terminate the action. The Commission must, as far as practicable, determine an
application of this nature within five days of it being made, or make an interim order suspending
action if this timeliness requirement cannot be met.

Unprotected industrial action

Where industrial action (or threatened action) is unprotected, an application can be made to the
Commission to stop or prevent that industrial action. The Commission is required to determine
the application within two days of lodgment or make an interim order stopping the action within
two working days.
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International Flavours and Fragrances

On 22 January 2015 the food and beverage flavouring company, International Flavours and
Fragrances (IFF), notified the Fair Work Commission of a bargaining dispute under s.240 of
the Fair Work Act.

IFF had been negotiating with the National Union of Workers (NUW) since September 2014 for
a replacement enterprise agreement for its employees at its Dandenong factory. The parties had
yet to reach an agreement when negotiations stalled and protected industrial action was taken
by NUW members from 27 January 2015.

It was at this time that IFF announced that it would lock out workers as they believed that the
protected industrial action being taken, including paper work bans, was putting food safety at risk.

As the gates were closing on 27 January, to commence this lockout, some workers ran inside
and occupied the canteen at IFF’s premises.

In light of this, Commission Member, Deputy President Kovacic, conducted an urgent
conference late on 27 January to deal with the bargaining dispute.

During this conference both parties expressed a desire to reach a negotiated outcome and
indicated a willingness to move from their current positions. The Commission assisted the
parties in identifying some potential proposals during the conference; however these required
further consideration by the parties.

In order to solve the bargaining dispute, Deputy President Kovacic noted in a recommendation
issued on 28 January that the parties needed to return to the negotiating table. To assist them
to do this, the Commission indicated it would facilitate a further conference the next day.

continued on the next page




The Commission also recommended that:

* |FF give consideration to potential proposals identified at the conference and come
prepared not only to respond to and discuss these potential proposals (and possible
alternatives) but also to negotiate on its wage offer.

e The NUW members cease their occupation of IFF premises as soon as possible.

The Commission noted in its recommendation that the prospects of the further conference
would be greatly enhanced if both parties ceased their protected industrial action. This would
allow discussions to occur in a less charged environment and would signify their commitment
to reaching a negotiated outcome.

Throughout this time, the employees inside the factory, and supporters outside, were tweeting
photos and comments about the lock-in using the hashtag #occupydandenong.

The Commission also discussed the dispute with senior NUW officials, which in turn resulted
in discussions between those officials and senior IFF representatives.

As a result of those discussions, on 30 January, the workers occupying the canteen at the
Dandenong factory vacated the site.

The parties appeared before the Commission in an all-day sitting on Saturday, 31 January which
resulted in an in-principle agreement that was subsequently endorsed by the NUW members the
following afternoon. The workers returned to work at 6am on Monday morning.

The Commission provided further assistance to the parties in late February in finalising the
drafting aspects of the agreement. A quick resolution was reached with the assistance of
the Commission.

Gary Maas from the NUW said: ‘It is clear that this process - including the involvement of the
Fair Work Commission — led to a resolution being reached more efficiently than through any
other legal channel.’

The parties later filed an application seeking approval of their enterprise agreement,
International Flavours & Fragrances (Australia) Pty Ltd and National Union of Workers —
Collective Agreement 2015-2018, on 31 March 2015.

The agreement was approved by the Commission on 23 April 2015 and the bargaining dispute
application filed in January was resolved and closed.




Chronology of events

22 January 2015 s.240 bargaining dispute application lodged at the Commission

23 January 2015 Matter allocated to the Chambers of Deputy President Kovacic

27 January 2015 Workers occupy lunch room at the Dandenong site when informed
IFF intended to commence a lock out

27 January 2015 Listing for 5:30pm conference

28 January 2015 Recommendation issued by Deputy President Kovacic

29 January 2015 8am conference

30 January 2015 Workers vacate lunch room at Dandenong site

31 January 2015 10am conference

1 February 2015 Parties reach an agreement

2 February 2015 Workers return to work at Dandenong factory

27 February 2015 Listing for 4pm conference

31 March 2015 Application for approval of the International Flavours &
Fragrances (Australia) Pty Ltd and National Union of Workers —
Collective Agreement 2015-2018 lodged with the Commission

23 April 2015 Agreement approved by the Commission
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Dealing with industrial action

The short timeframe for dealing with industrial action applications requires the Commission to have

processes in place to rapidly consider these matters — particularly in the case of unprotected action
or where protected industrial action is causing or threatening to cause significant economic harm to
the parties.

When an urgent application related to industrial action is lodged, Commission staff contact the
relevant Panel Head’s Chambers to alert them to the application so that it can be quickly allocated
to a Member. Panel Heads and Members may be contacted out of hours if required to facilitate the
rapid handling of a matter.

To further assist with the timely resolution of matters, they may be listed outside of normal business
hours, including on weekends. If a matter cannot be resolved within the legislative timeframe,
the presiding Member will generally issue an interim order until a final order is issued.

g 00 5 empl¥®™
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The Commission received 955 applications relating to industrial action this year, the majority being applications
for a protected action ballot order.
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Table 22: Industrial action - lodgments

Type of application No. of applications

2011-12 2012-13 2013-14 2014-15

s.418 — Application for an order 138 168 145 107
that industrial action by employees
or employers stop etc.

s.419 — Application for an order that 2 2 3 0
industrial action by non-national system
employees or employers stop etc.

$.423 — Application to suspend 7 5 1 0
or terminate protected industrial
action — significant economic harm etc.

s.424 — Application to suspend 16 11 11 16
or terminate protected industrial action
— endangering life etc.

s.425 — Application to suspend 4 2 6 0
protected industrial action — cooling off

s.426 — Application to suspend 0 1 3 1
protected industrial action — significant
harm to third party

s.437 — Application for a protected 1011 915 627 641
action ballot order

s.447 — Application for variation of 17 12 12 6
protected action ballot order

s.448 — Application for revocation of 57 38 54 44
protected action ballot order

s.459 — Application to extend the 156 115 124 133
30-day period in which industrial action
is authorised by protected action ballot

s.472 — Application for an order 9 2 3 7
relating to certain partial work bans

Total 1417 1271 989 955
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Table 23: Industrial action - all applications, timeliness (median time days)

Applications KPI' 50% of matters 90% of matters

2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15

Applications 3 days 3 3 2 3 7 5 6 7
made under 1

$s.418, 419,

423, 424,

425, 426, 437,

447, 448, 459

and 472

1 The Commission has used the KPI targets from the 2013-14 Portfolio Budget Statements as a guide as the 2014-15
Portfolio Budget Statements were silent on these targets.

Table 24: Industrial action applications — protected action ballot orders and orders to stop
industrial action - timeliness

Type of
application 50% of matters 90% of matters

2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15
s.418 — Application 1 1 1 1 3 2 2 3

for an order that
industrial action
by employees or
employers stop
etc. — lodgment to
first hearing (days)

$.437 — Application 3 3 3 3 7 5 7 9
for a protected ‘

action ballot order

—lodgment to first

hearing (days)

s.437 — Application 4 3 3 3 7 6 7 7
for a protected :

action ballot

order — lodgment

to determination

(days)
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Processes relating to modern awards

Modern awards

Modern awards, together with the National Employment Standards (NES), provide a minimum
safety net of terms and conditions for the employees they cover. As at 30 June 2015 there were
130 modern awards, with 122 covering an industry or occupation and eight covering a single
enterprise or state reference public sector employer.

4 yearly review

The Fair Work Act requires the Commission to review all modern awards four years after they came
into operation on 1 January 2010. The 4 yearly review of modern awards (the Review) commenced
in February 2014 and is expected to run until late 2016.

Following the determination of threshold jurisdictional issues, the Review was divided into two stages:
the common issues stage and award stage.

The common issues are:

e annual leave (AM2014/47)

e award flexibility/facilitative provisions (AM2014/300)

e casual employment (AM2014/197)

e family and domestic violence clause (AM2015/1)

e family friendly work arrangements (AM2015/2)
* micro business schedule (AM2014/306)

° part-time employment (AM2014/196)

* public holidays (AM2014/301)

¢ transitional/sunsetting provisions relating to accident pay,
redundancy and district allowances (AM2014/190).

Significant decisions in relation to annual leave, inconsistencies with the NES and transitional
provisions were issued during the reporting period.

The award stage will deal with the modern awards in four groups. Progress has been made in
reviewing the awards in Group One with a number of threshold issues being determined in a
decision issued in December 2014. Exposure drafts based on 49 modern awards in Groups
One and Two were published for comment during the reporting period, seeking to improve the
accessibility of awards, particularly for small businesses and individual employees. The remaining
award groups will be dealt with throughout 2015-16.
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The Review is a significant and complex body of work. During 2014-15:
* 40 statements and decisions were issued

e 107 Full Bench hearings, 279 conferences and mentions were held
e 2211 documents were posted to the website

° 429 emails were sent to subscribers

° 6096 interested persons were registered subscribers to the ‘My awards — all matters’ service
at 30 June 2015.

Modernisation and termination of enterprise instruments

On 31 December 2013 all enterprise instruments in operation terminated unless an application

was made to modernise the instrument. Enterprise instruments were former federal or state awards
that covered employees in a single enterprise or a group of related enterprises. The Commission
estimated there were 1735 enterprise instruments still in operation prior to 31 December 2013.

Of the 141 applications made to modernise enterprise instruments, 38 were yet to be determined
as at 30 June 2015. During the reporting period 18 applications were granted and seven modern
enterprise awards were made. The terms of four further modern enterprise awards were still to be
finalised following the approval of the applications.

Modernisation and termination of state reference public sector transitional awards

State reference public sector transitional awards applied to public sector employees in Victoria
and some local government employees in Tasmania. If no application was made to terminate or
modernise one of these awards prior to 31 December 2013 the Commission must modernise the
award. One state reference public sector modern award was made during the reporting period,
with 41 applications yet to be determined. A number of applications were dismissed as the
Commission determined that the awards were either enterprise instruments or not operating as
state reference public sector transitional awards.

Default superannuation fund terms

The Fair Work Act requires the Commission to conduct a review of modern award default
superannuation fund terms every four years (superannuation review). The default fund applies to
payments for employees who are covered by the award but have not chosen a fund to receive
their superannuation contributions.

As part of the superannuation review the Commission must make a default superannuation list
which will contain funds that offer a MySuper product. The Expert Panel will then select products
from the list to be included in modern awards. A separate schedule of approved employer MySuper
products will be created.
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Following a Federal Court decision in June 2014 (re Financial Services Council Ltd v Industry Super
Australia Pty Ltd and Anor NSD447/2014) the Review process ceased as it was deemed that the
Expert Panel was not properly constituted.

At the end of the 2014-15 reporting period the Commission was awaiting the appointment of an
Expert Panel Member to enable it to proceed further with the review of default superannuation fund
terms in modern awards.

Enterprise agreements

Enterprise agreements constitute an important area of the Commission’s work. As well as assessing
and approving enterprise agreements, the Commission is able to assist parties with the process of
making enterprise agreements and the resolution of disputes arising from the bargaining process.

An enterprise agreement is a binding instrument made between an employer and their employees

(or in the case of a greenfields agreement between the employer and relevant union/s) governing the
terms and conditions of employment. Before approving an enterprise agreement, the Commission
must be satisfied the enterprise agreement meets the legislative criteria set out in the Fair Work

Act, including that it passes the ‘better off overall test’ (BOOT). This test requires that each of the
employees to be covered by the agreement is better off overall than under the relevant modern award.

Approval of agreements

Applications to approve enterprise agreements declined 12.3 per cent in 2014-15. This is in line
with a general decline in these types of applications from 2011-12.

Approval of agreements is not automatic. The Commission must be satisfied that a number of
statutory requirements have been met including the:

° agreement has been made with the genuine agreement of those involved

e agreement passes the BOOT

e agreement does not include any unlawful terms or designated outworker terms
° group of employees covered by the agreement was fairly chosen

* agreement specifies a date as its nominal expiry date (not more than four years after the date
of approval)

° agreement provides a dispute settlement procedure

° agreement includes a flexibility clause and a consultation clause.
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Table 25: Enterprise agreement approvals - lodgments

Type of application Lodged Approved

2011-12 2012-13 2013-14 2014—1532011—12 2012-13 2013-14 2014—153

s.185 - Single-enterprise 7812 6333 5945 5449 7440 6051 5602 5027

5.185 — Greenfields 705 712 749 407 665 685 745 399
s.185 — Multi-enterprise 48 42 60 66 44 36 56 55
Total 8565 7087 6754 5922 8149 6772 6403 5481

1 Results are not confined to applications lodged in this period.

Agreement approval times

Table 26 shows the median number of days taken to finalise 50 per cent and 90 per cent of
applications. This year the time to approve 50 per cent of single enterprise agreements rose from
17 days in 2013-14 to 21 days. The time to approve 50 per cent of multi-enterprise agreements
also rose during the 2014-15 reporting period. The time taken to finalise 50 per cent of greenfields
agreements was maintained.

These rises may be attributed to an above expected level of lodgments during November and
December 2014 combined with a high level of Members taking leave during this period, both
of which contributed to an increased timeframe for finalisation of agreement matters during the
third quarter of the reporting period. Figures for the final quarter of the reporting period show
improvements in the Commission’s performance in this area.

96 Fair Work Commission ¢ Annual Report 2014-15



Not approved Application withdrawn

Performance reporting

Total finalised’

2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15

79 59 9 114 264 281 269 7783 6391 5970 5523
3 3 3 2 27 29 20 695 717 768 418
| 1 ’ 1 3 4 5 48 41 62 64

83 63 103 117 294 314 294

8526 7149 6800 6005

Table 26: Enterprise agreements - timeliness, lodgment to finalisation (median time days)

Type of

application KPI' 50% of matters

90% of matters

2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15

s.185 — Single- 32 days 17 16 17 21

enterprise
—lodgment to
finalisation (days)

5.185 - 32 days 21 14 14 14

Greenfields
—lodgment to
finalisation (days)

$.185 — Multi- 32 days 35 22 26 34

enterprise
— lodgment to
finalisation (days)

1 The Commission has used the KPI targets from the 2013-14 Portfolio Budget Statements as a guide as the 2014-15

Portfolio Budget Statements were silent on these targets.

Fair Work Commission ¢ Annual Report 2014-15 97



Performance reporting

Assistance with agreement making

Employers and employees usually complete enterprise agreement negotiations (or bargaining)
themselves, but these negotiations can break down or become deadlocked, and an agreement
between the parties cannot be reached.

In these situations the Commission has a variety of powers to assist the bargaining process if
requested to do so under a number of sections of the Fair Work Act. The number of bargaining
applications rose by 12.8 per cent in 2014-15, continuing a general increase in these types of
application since the 2012-13 reporting period.

Table 27: Bargaining applications — lodgments

Type of application 2011-12 2012-13 2013-14 2014-15
s.229 — Application for a bargaining order 99 78 96 87
5.236 — Application for a majority support determination 62 74 77 96
s.238 — Application for a scope order 30 15 24 12
s.240 — Application to deal with a bargaining dispute 307 231 208 270
s.242 — Application for a low-paid authorisation 1 0 1 0
s.248 — Application for a single interest employer authorisation 31 8 16 11
Total 530 406 422 476
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Agreements Pilot

Following a successful pilot in 2014-15, the Fair Work Commission has adopted a new process
designed to improve the timeliness and consistency of enterprise agreement approval matters.

Enterprise agreements must meet a number of requirements under the Fair Work Act in order to be
approved by the Commission, including meeting the ‘better off overall test’” (BOOT) and satisfying
certain procedural steps. Prior to the pilot these applications were individually checked and
assessed by Commission Members.

To facilitate a faster review and greater consistency of enterprise agreement approvals,

the Commission piloted a new triage process between 6 October 2014 and 30 June 2015. The pilot’s
aim was to determine if improvements could be made in relation to timeliness, cost effectiveness
and consistency. It also aimed to relieve some of the administrative burden placed on Commission
Members when determining these applications, providing them with more time to focus on more
complex matters.

In the pilot, the preliminary review of agreements was conducted by a team of administrative
staff, experienced in reviewing enterprise agreements. Under the supervision of Deputy President
Gostencnik, Deputy President Kovacic and Commissioner Lee, enterprise agreements lodged for
approval were assigned to the team to ensure compliance with each of the statutory obligations,
including bargaining, voting and prescribed content.

The team developed a formal review process, including checklists, which helped ensure consistency
across agreement approval applications. Following their preliminary review, staff members prepared
an assessment for the Member as to whether each enterprise agreement met the BOOT and

other statutory requirements. Commission Members, assisted by the analysis undertaken by the
administrative staff, continued to make decisions as to whether an agreement should be approved.

SCAN FOR VIDEO

Image: Some of the administrative team who reviewed enterprise agreements as part of the
Agreements Pilot in 2014-15.

continued on the next page



In Focus continued

Initially the pilot assessed agreements in the building, metal and civil construction industry lodged in
Western Australia and some in Victoria, and all agreements lodged in Tasmania. Once operational
processes had been established and internal training material developed, the Commission
expanded the pilot in December 2014 to include all agreements from WA and the ACT.

Between 1 January 2015 and 30 June 2015, 23 per cent of all agreement approval applications
lodged under s.185 of the Fair Work Act were allocated to the pilot.

Inca Consulting conducted an independent review of the pilot in April-May 2015. The review
concluded that administrative staff could effectively and efficiently assess the compliance of
enterprise agreements with requirements of the Fair Work Act. The review also noted that the
timeframes for approvals made under s.186 of the Fair Work Act had significantly improved.

The pilot demonstrated that more time could be made available to Members, enabling them to
focus on other more complex work which would make better use of their specialised skills.

Importantly, the review found that the pilot had facilitated the consistent treatment of agreement
approval applications. Trends were also more easily identified, which provided the Commission with
opportunities to more actively assist parties to prepare enterprise agreements and avoid common
pitfalls. For example, the Commission developed the Notice of Employee Representational Rights
Guide to assist parties to comply with the relevant statutory provisions and decrease the incidence
of agreement applications having to be withdrawn because of a technical non-observance of

a pre-lodgment requirement.

The pilot also helped the Commission to identify other ways it could assist parties with agreement
making, and a number of new initiatives are being considered or implemented.

An enterprise agreement making ‘step-by-step’ guide is being developed, along with a checklist
that has a particular focus on assisting small business with bargaining and agreement making.
The checklist will be written in plain language and include a summary of important dates in the
agreement-making process.

The draft guide and checklist were reviewed by small business focus groups and will be published
on the Commission’s website in the next reporting period, once this feedback has been considered
and any changes made.

A facility is available on the Commission’s website that allows parties to send through their
agreement-related queries. Parties using this function can expect a detailed response within
approximately 24 hours of submitting their inquiry.



In addition, based on the learnings from the pilot, Commission Members have delivered industry
briefings to assist employers and industry groups to lodge compliant enterprise agreements.

The Commission expects that over time these initiatives will lead to a longer-term improvement in
the efficient assessment and timely approval of agreements.

Following the success of the pilot, from 1 July 2015, a greater range of enterprise agreement
applications have been progressively referred to the new triage process.

By early 2016, it is anticipated 80 per cent of agreement approval applications may be dealt with
under the triage process.
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Determining anti-bullying applications

The Commission’s anti-bullying jurisdiction, which commenced on 1 January 2014, allows an
individual who believes that they have been bullied at work to apply for an order to stop the bullying.

To be able to make such an application a worker must work in a constitutionally-covered business
and the actions must meet the definition of bullying in the Fair Work Act, which states a worker is
bullied if:

...an individual or a group of individuals repeatedly behaves unreasonably
towards the worker, or a group of workers of which the worker is a member,
and that behaviour creates a risk to health and safety.

The Commission is empowered to make any order it considers appropriate to prevent a worker
from being bullied, other than ordering the payment of financial compensation.

Anti-bullying process

The Commission deals with anti-bullying applications in quite a different way to other types of
applications, recognising the emotional nature of the matters at hand, the issues to be determined,
the ongoing nature of the working relationships and the psychological issues that may accompany
these matters.
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Figure 14: Anti-bullying - flowchart of the process

This flowchart outlines the process followed by the Commission in dealing with anti-bullying matters.

The process

Application is lodged with
the Fair Work Commission

The review can include:
® Ensuring the application is complete and valid.
¢ Confirming the applicant’s intention to proceed.

Application is allocated to the
Anti-bullying Team for review

e The application will be served on the
employer(s)/principal(s) and individual(s).
® Responses will be sought to the application.

Application is served by
the Fair Work Commission

Report is prepared

Panel Head assigns
the matter

Assigned to a Member for Hearing/

Mediation . .
preliminary conference/directions conference

Unresolved matter Orders to
further allocated prevent bullying
by Panel Head issued

Application
dismissed

Resolved and
discontinued

Resolution

Appeal by leave
of Full Bench
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The 2014-15 reporting period

In the 201415 reporting period the Commission:
received more than 150,000 unique website hits regarding anti-bullying
dealt with more than 6300 telephone inquiries
processed 694 applications

received approximately 60 applications per month.

Steps to dealing with matters

The Commission must start dealing with an application within 14 days of lodgment. Processes
start when the Anti-bullying Case Management Team, acting under delegation from the President,
begins making inquiries to gather information for the Panel Head to assess how a matter should
be progressed; for example, whether a matter should be dealt with by a Commission Member or
a staff mediator. This 14-day target has been achieved in 100 per cent of matters. See Table 28
for further information on timeliness.

Table 28: Anti-bullying matters - timeliness

Time taken to start to deal with matter (days)

Median 1

100th percentile! 9

1 100th percentile is the longest time (days) taken to deal with a matter.

Each application is assessed soon after lodgment to determine if it falls within the Commission’s
jurisdiction, the nature of the alleged bullying and how the application should be dealt with.
Parties, including applicants, employers and other parties named are also contacted to advise
them of the matter and to seek information to guide decisions about how the matter will proceed.
This usually occurs within 24 hours of the application being lodged.

In the 2014-15 reporting period approximately 27 per cent of applications were withdrawn at this
stage. A further 18 per cent of applications were withdrawn prior to any proceedings (see Table 29
— Finalisation of matters).
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Table 29: Anti-bullying jurisdiction finalisation of matters

Finalisation of matters 2013-144 2014-15
Application withdrawn early in case management process' 59 185
Application withdrawn prior to proceedings? 34 122
Application resolved during the course of proceedings® 63 191
Application withdrawn after a conference or hearing and before decision 20 118
Application finalised by decision 21 60
Total 197 676

1 Applications withdrawn with Case Management Team or with Panel Head prior to substantive proceedings.

2 Includes matters that are withdrawn prior to a proceeding being listed; before a listed conference, hearing, mention or
mediation before a Commission Member is conducted; and before a listed mediation by a staff member is conducted.
This also includes matters where an applicant considers the response provided by the other parties to satisfactorily
deal with the application.

3 Includes matters that are resolved as a result of a listed conference, hearing, mention or mediation before a
Commission Member or listed mediation by a staff member.

4 The anti-bullying jurisdiction commenced on 1 January 2014, therefore this data relates to the date range
1 January 2014 to 30 June 2014.

Early withdrawal of applications

There are many factors which can lead to the early withdrawal of an application, including the
identification of jurisdictional barriers, the preventative focus of the potential orders available, or a
decision to follow alternate means of resolution. The prompt resolution of alleged bullying behaviour
in the workplace subsequent to the Commission effecting service of an application is also an
important factor.

Mediations

Where appropriate, matters may be referred for mediation with a qualified staff member. During the
2014-15 year staff conducted 62 mediations, mostly by telephone.
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Matters dealt with by Members and resolution outcomes

The great majority of matters have been dealt with directly by Members, by conference or hearing.
In most cases an informal conference is conducted by a Commission Member in order to gain an
appreciation of the issues and stabilise relationships, and make directions for the hearing of the matter.

Although few orders have been made in this jurisdiction to date, a substantial number of applications
have been resolved through the case management process adopted by the Commission.

These resolutions include matters where the response provided by the employer/principal is
considered by the applicant worker to satisfactorily address their concerns.

In addition, many matters are resolved through conferences conducted by the Commission where
mediation, conciliation and/or making recommendations has assisted the parties to deal with both the
immediate issues that may have led to the application and more systematic preventative approaches.

More than 800 anti-bullying conferences and hearings occurred over the year.

Of those matters dealt with by Members approximately 46 per cent were resolved. Common
outcomes have included:

¢ undertakings about future behaviour

e clarification of roles, responsibilities and reporting relationships

* employer to establish or review anti-bullying policies

e provision of information, additional support and training to workers
e worker to return to work on agreed conditions

e agreed relocation of individual named and/or the applicant worker.

Matters determined

Sixty anti-bullying matters were finalised by a decision. Of those in the reporting period 59 were
dismissed and one order was made. See Table 30 for a full breakdown of decisions.

The Commission’s focus is on resolving the matter and enabling normal working relationships to

continue. It can only make an order where there is a risk that bullying behaviour directed towards
the applicant worker could continue. In practice, this limits the range of circumstances where an

anti-bullying order may be made.
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Table 30: Anti-bullying jurisdiction finalisation by decision

Applications dismissed 2013-14" 2014-15
Jurisdictional objection upheld 3 2
Bullying not found or no risk of bullying continuing 4 10
s.587 — includes matters not pursued by applicant or not made in accordance with the 13 a7
Fair Work Act

Total applications dismissed 20 59
Worker at risk of continued bullying — order issued 1 1
Worker at risk of continued bullying — order yet to be issued 0 0
Worker at risk of continued bullying — further decision and order issued 0 0
Total applications granted 1 1
Total decisions 21 60

1 The anti-bullying jurisdiction commenced on 1 January 2014, therefore this data relates to the date range 1 January 2014
to 30 June 2014.

Major cases

The 2014-15 reporting period has seen a number of significant decisions made by the Commission which
have clarified the anti-bullying jurisdiction and also provided broader guidance on workplace relations.

‘At work’, social media and the workplace

Bowker et. al v DP World Melbourne Limited T/A DP World; Maritime Union of Australia,
The Victorian Branch and Others [2014] FWCFB 9227 — Full Bench — 22 December 2014

Three DP World Melbourne Limited (DP World) employees made applications to the Commission for
an order to stop bullying pursuant to s.789 of the Fair Work Act. DP World and the Maritime Union
of Australia (MUA) subsequently raised a jurisdictional objection that some of the alleged bullying
conduct did not occur ‘at work’.

A worker can only apply to the Commission for an order to stop bullying under s.789FF if they
reasonably believe that they have been bullied at work. The Commission’s power to make such an
order is only enlivened if, amongst other things, it is satisfied that the applicant was ‘bullied at work’.

A five-member Full Bench was convened to determine the jurisdictional objection. The Full Bench
concluded that the legal meaning of the expression ‘while the worker is at work’ included
circumstances where the alleged bullying occurred while the worker was performing work although
this did not cover the full range of circumstances where a worker could be regarded as being

‘at work’. Being ‘at work’ was also not limited to the physical workplace and that it included any
time the worker performed work, regardless of the location or time of day.
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The Full Bench also found that a worker could be ‘at work” while on an authorised meal break at the
workplace. It was noted that by definition, while a worker was on such a meal break they were on a
break from the performance of work.

The Bench found that it was unnecessary for them to consider whether these provisions applied
where the meal break was taken outside of the workplace.

The Full Bench noted:

‘It seems to us that the concept of being ‘at work’” encompasses both the performance of work
(at any time or location) and when the worker is engaged in some other activity which is authorised
or permitted by their employer, or in the case of a contractor their principal (such as being on a
meal break or accessing social media while performing work).’

This matter also included allegations of bullying conduct in relation to posts on social media.

The Full Bench rejected the MUA's argument that workers would have to be ‘at work’ when
offending social media posts were made for the conduct to fall within the bullying regime as the
behaviour continued for as long as the comment remained online.

The Full Bench also noted that alleged bullies need not be ‘at work” at the time of their conduct.

Reasonable management action

Mac [2015] FWC 774 — Vice President Hatcher — 13 February 2015

The Commission considered an application which was made after the implementation of a
performance improvement process. Orders under s.789FF may only be made by a ‘worker who
reasonably believes that he or she has been bullied at work’.

[t was found that while the applicant’s belief was reasonable, as there was something tangible to
support it which was not entirely irrational, the decision to place the applicant on a performance
improvement plan was not unreasonable. The conduct of the employer and named individuals
was not best practice, or entirely beyond criticism, but it did not reach the required level of
unreasonableness. As a result it was found there was no power to make orders sought and the
application was dismissed.

G.C. [20714] FWC 6988 — Commissioner Hampton — 9 December 2014

The Commission considered an application which dealt with matters of alleged unreasonable
performance management, the question of whether alleged bullying behaviour had occurred ‘at
work’, and whether or not the applicant faced an ongoing risk to health and safety.

The application was made by an employee who contended that he had been the subject of
repeated unreasonable behaviour from his Managing Director. The behaviours alleged occurred
during usual work hours, outside of normal hours, and also included a conversation which occurred
at a bar at an after-work function.

The Commission found that certain conduct occurred that was capable of meeting the definition
of workplace bullying, however no determination was made on the issue of whether conduct had
occurred ‘at work’, as the applicant’s fixed-term contact had expired. Ultimately the Commission
could not be satisfied that the applicant faced an ongoing risk of experiencing bullying behaviour.
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Ongoing risk

Obatoki v Mallee Track Health & Community Services and Others — [2015] FWCFB 1661 —
Full Bench — 27 March 2015

Deputy President Kovacic at first instance dismissed the appellant’s application on the basis that
the application had no reasonable prospects of success. Mallee Track had terminated the contract
with Dove Investments and Dr Obatoki was no longer working at the Mallee Track Medical Clinic.

Permission to appeal was granted because the Full Bench was satisfied that the matter raised
issues of importance and general application and thus enlivened the public interest.

The proper approach to the application of s.789FF of the Fair Work Act in circumstances where the
employment relationship has ceased is an issue that has previously only been considered by single
Member authorities.

The Full Bench found that the Deputy President correctly held that there were no reasonable
prospects that the application could succeed. The Commission could not be satisfied that the
second of the two jurisdictional pre-requisites of s.789FF(1) could be met. The Full Bench found
no error in the decision of the Deputy President and accordingly the appeal was dismissed.

The 12-month review of anti-bullying matters

In early 2015 the Commission undertook a review of the case management process adopted for
anti-bullying matters.

As part of this review, the Commission held two anti-bullying forums. One forum was conducted in
Melbourne on 10 March 2015 and the other in Sydney on 12 March 2015. Attendees were invited
based on those representatives and groups that had had an involvement with matters being dealt
with in the jurisdiction including employer organisations and unions, legal practitioners, workplace
health and safety authorities, government agencies, academics and Commission Members and
staff. The forums consisted of presentations, and panel and plenary discussions involving key
stakeholders in the jurisdiction.

A majority of attendees found that it was a valuable experience that provided an insight into the
jurisdiction and how it was progressing. The discussions that arose during the forums provided an
opportunity for the Commission to gather feedback and understand how effectively the jurisdiction
was working. The case management model and the operations of the jurisdiction were noted in
positive terms.
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Actions arising
As a result of the feedback provided at the forums, a number of actions were identified including:

reviewing and updating the Commission results and demographic frameworks to improve
statistical reporting

research into the relationship of anti-bullying applications with other Commission applications,
in particular general protection applications

reviewing and updating public information related to the practical operation of the jurisdiction,
including reviewing the Anti-bullying Benchbook and the Anti-bullying Guide to reflect what to
expect from the actual experience

reviewing and updating the Commission’s forms to assist both parties and the Commission

considering further support mechanisms for parties suffering from mental health issues.

Anti-bullying Benchbook

In this section

Part 5—When is a worker bullied at work?
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The Commission updated the Anti-bullying Benchbook in 2014-15.
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Regulating registered organisations

Regulating registered organisations involves administering the provisions of the Fair Work (Registered
Organisations) Act 2009 (Registered Organisations Act) that deal with the registration and accountability
of unions and employer associations. The Registered Organisations Act outlines the standards

that federally registered organisations must meet in relation to their finances, financial affairs, rules,
elections and the conduct of officers.

During the reporting period, the Commission developed a sector profile of federally registered
organisations based on information and data they lodge every year. This will help the Commission
to better understand regulated entities, their compliance trends and their vulnerabilities in meeting
required standards.

Information gathered to date indicates that federally registered organisations represent more than
2 million members across Australia, receive annual revenue of around $1.3 billion, and own or
control more than $2.2 billion in assets.

In 2014-15 the Commission achieved a number of milestones in its regulation of registered
organisations by:

e achieving, for the first time, 100 per cent voluntary compliance with the lodgment of Annual
Returns on time

e recording a high voluntary compliance level of 95 per cent of financial reports lodged on time,
which increased to 98.75 per cent following Commission intervention

* developing a comprehensive risk-based approach to the regulation of registered organisations

¢ developing new performance measures against the Commonwealth Regulator Performance
Framework for implementation in 2015-16

e continuing the collection and analysis of data to build a comprehensive profile of registered
organisations and a picture of their compliance trends and vulnerabilities

* using a diverse, proactive and tailored range of communication methodologies to engage with
registered organisations and assist in increasing their levels of voluntary compliance

e continuing to undertake inquiries and investigations, any of which have the potential to result in
Federal Court proceedings

* significantly improving the timeliness for assessing and finalising lodged matters

* monitoring and reviewing its internal procedures and achievements.
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Registered Organisations

A significant improvement in voluntary compliance by federally registered organisations in the
past 12 months is in part the result of a more proactive and education-focused approach by
the Fair Work Commission.

For the first time, there has been a 100 per cent compliance rate for the lodgment of annual
returns and a 98 per cent compliance rate for lodgment of financial reports. This is a significant
improvement on recent years.

The next step for us is the quality of the information contained within those
returns. If we can increase the quality, that’s going to give the public and
give members of registered organisations a greater sense of confidence.

Chris Enright, Director, Regulatory Compliance.
The Commission’s Regulatory Compliance Branch oversees more than 100 registered organisations,

with around 400 reporting units. These are unions and employer associations that are registered
under the Fair Work (Registered Organisations) Act 2009 (Registered Organisations Act).

The improvement in voluntary compliance comes after a change of focus for the Commission.

‘Being a reactive regulator wasn'’t achieving what we wanted to achieve. We're now being proactive
and we get out there,” Chris Enright said. ‘We’re on the phone on a daily basis. People had not
known in the past how to increase their own compliance and they haven’t known where to go.’

SCAN FOR VIDEO

Image: The Traffic Management Association is one of the more than 100 registered organisations
that are registered under the Registered Organisations Act.
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The Regulatory Compliance Branch has implemented a strategy of:

e creating new education materials to demonstrate proper compliance to registered
organisations, and

e consulting closely with organisations to help them individually achieve compliance.
The Commission also has model financial statements, model annual returns and model reports

available to assist registered organisations to meet the requirements of the Registered
Organisations Act, available on its website, together with recorded webinar education sessions.

Meanwhile, the Regulatory Compliance Branch is in regular, direct contact with many organisations
to assist them to individually achieve compliance and improve the quality of the information
provided in returns.

The feedback | get is that they’re very positive about it and they see it’s not
a faceless organisation. We are somewhere they can go for assistance and
they know they’ll get a positive response.

Chris Enright, Director, Regulatory Compliance.
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Independent Education Union of Australia

The Independent Education Union of Australia (IEUA) is a complex organisation which has
been undergoing a period of change. ‘There wouldn’t be a month that goes past without us
ringing up the Commission for clarification around our reporting obligations,” according to the
IEUA's Anthony Odgers.

Many of the union’s organisers and delegates are teachers rather than full-time officials.
Anthony Odgers said it could often be difficult for them to come to grips with the
complexities of the Registered Organisations Act. ‘Compliance is a lot harder than it used
to be — we don’t expect it to get any easier,” he said.

He welcomes the Commission’s consultative approach, which allows people from the union
to meet with Commission staff and get a simple, immediate response that can help them to
move forward.

Traffic Management Association of Australia

The Traffic Management Association of Australia (TMAA) is a relatively new organisation

that represents around 70 companies who provide traffic management for building sites,
roads and events. It relied heavily on the Regulatory Compliance Branch to ensure its launch
structure and procedures were correct and that its ongoing reporting is of the highest
possible standard.

‘I would certainly recommend any other organisation to pick up the phone and contact the
Fair Work Commission for assistance,” the TMAA's Brendan Woods said. ‘By contacting
the Commission we ensure that we are compliant with rules and regulations. We’ve also
found they’ve made a lot of contact with us and assisted us with things like rule changes
and definitions.’
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Risk-based approach

The Commission has developed a comprehensive risk-based approach to the regulation of
registered organisations for implementation in 2015-16. This approach aims to effectively manage
the risks arising from the regulatory framework of registered organisations, while at the same time
minimising the regulatory burden on regulated entities.

In practice, the risk-based approach means that the Commission will focus its regulatory activities
and resources on regulated entities and areas where the risks of possible or actual non-compliance
are greatest.

The risk-based approach helps to ensure:

¢ that the Commission takes a consistent approach to decision-making, and that regulatory
responses are commensurate with risk

e certainty and predictability for regulated entities about Commission decisions because
regulatory responses are based on risk

* increased voluntary compliance because regulated entities will be encouraged to maximise
compliance.

The Commission has also introduced a risk-based approach in its regulation of financial reporting
by registered organisations. In July 2013 it developed primary and advanced checklists for selective
assessment of financial reports on the basis of identifiable risk. Each financial year, around 20 to

25 per cent of financial reports lodged by reporting units of registered organisations are subject to
advanced assessment. All reporting units will be subject to an advanced assessment at least once
every five years.

Regulator Performance Framework

During the reporting period the Commission developed measures to assess its performance as
the regulator of registered organisations. This is in part a response to the government’s release of
its Regulator Performance Framework, as well as in recognition of the need to more meaningfully
assess its performance as a regulator.

The government’s framework aims to reduce the cost of unnecessary or inefficient regulation
imposed on regulated entities, including organisations registered under the Registered
Organisations Act. The government has determined six key performance indicators and all
Commonwealth regulators are required to develop their own measures of performance against
these indicators for implementation from July 2015.

The key performance indicators and the Commission’s performance measures are published on
its website.
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Intelligence product - Picture of Compliance in Australia

The Commission is building a ‘Picture of Compliance in Australia” which provides a profile of
federally registered organisations. This new intelligence tool includes information about what
federally registered organisations are, who they represent, how they are structured, their financial
performance and compliance trends and vulnerabilities.

It aims to build a comprehensive profile of all registered organisations, providing greater insight
into levels of compliance and areas of risk. This will inform the Commission’s risk-based approach
and assist it in determining where best to devote its resources in order to achieve high levels of
compliance.

In particular, it will identify where improved education and engagement would be beneficial, as well
as areas where the Commission should escalate its enforcement activities.

Engagement

The Commission places a high importance on engaging with registered organisations to help
achieve continuous improvement and higher levels of voluntary compliance. Throughout the year it
has proactively engaged with a range of stakeholders, including peak bodies and other regulators.

Engagement activities have included knowledge exchange through webinar technology, which has
facilitated interactive communication. The Commission knows from the feedback received that
stakeholders overwhelmingly consider webinars an appropriate form of communication for it to
deliver information and exchange knowledge.

The Commission has committed to engaging with stakeholders prior to implementing significant
change. An example of this is how the Commission worked with stakeholders to update its registered
organisations web content. During this process the Commission consulted with representatives of
registered organisations and other relevant stakeholders to understand their needs prior to developing
the content. Stakeholders had a further opportunity to test and provide further feedback on functionality
and content before the pages were launched. Post implementation feedback confirmed a seamless
and efficient transition to better registered organisations web content.
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Streamlining requirements

The Commission publishes template documents on its website for use by registered organisations.
These templates streamline processes for registered organisations, making it faster, cheaper

and simpler for registered organisations to comply with their regulatory obligations. In 2014-15,
the Commission streamlined the application form for work health and safety (WHS) permits to
include provision for an electronic signature of the permit holder. This instantly resulted in a more
efficient system of permit administration.

The Commission also published model financial statements which enabled registered organisations to
step through the vast array of financial reporting requirements with greater ease. The model statements
also assist auditors by ensuring that the relevant provisions of the Registered Organisations Act, the
Fair Work (Registered Organisations) Regulations 2009, the Reporting Guidelines issued under s.255
of the Registered Organisations Act, and the relevant Australian accounting standards, are clearly
identified and therefore more easily complied with. Streamlining these requirements opens auditing
opportunities to a more competitive range of auditors, including small business auditors who otherwise
may not have had the resources to undertake this niche work.

Proactive enforcement of lodgment deadlines

The Commission’s proactive intervention in enforcing lodgment deadlines contributed to 100 per cent
of annual returns being lodged within the statutory timeframe in 2015.

This is a dramatic improvement from 2010-11 when only 64.6 per cent of registered organisations
lodged Annual Returns on time.

In 2010-11 only 79.3 per cent of registered organisations lodged financial reports on time but in
2014-15 the voluntary compliance rate had increased to 95 per cent, which increased to a further
record high level of 98.75 per cent following intervention by the Commission.

Registered organisations are required to lodge information with the Commission by 31 March in
each year (the annual return). Figure 15 shows — for each of the last five years — how many Annual
Returns were lodged in accordance with the statutory timeframes, how many were lodged after
Commission intervention and how many were not lodged. The number of returns that were lodged
by 31 March is collected on the first working day in April. If a return was not lodged by 31 March
the Commission would actively intervene to enforce lodgment.

At the end of each reporting period, the Commission collates the number of returns that were
lodged following its intervention and the number of returns not lodged. This is reported in Table 31
and displayed in Figure 15.
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Figure 15: Annual Returns compliance
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Table 31: Registered organisations — Annual Returns compliance

2014-15

2009-10 2010-11 2011-12 P PRE] 2013-14 2014-15'

No. % ' No. % No. % No. % No. % ' No. %
Lodged 152 62.81 157 6461 179 7650 217 9394 197 9517 111 100
on time i i i i :
Lodged 890 3678 85 3498 54 2308 12 519 8 386 O 0
following 5 3 3 3 3
Commission
intervention
Stil outstanding 1 041 1 041 1 043 2 087 2 097 O 0

as at 30 June

1 In 2014-15 the Commission only accepted Annual Returns from federal organisations. In previous years the figures
included Annual Returns from federal organisations and some of their branches, hence the lower figure in 2014-15.
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Discrete reporting units within registered organisations are required to lodge a financial report with
the Commission, unless the reporting unit has successfully applied for an exemption (based on
financial reporting on an alternative basis under ss.245-248 of the Registered Organisations Act).

Prior to the lodgment date, the Commission proactively reminds every reporting unit of its obligation
to lodge its financial report each year. Figure 16 shows — in each of the last five reporting years —
how many financial reports were lodged in accordance within the statutory timeframes; how many
were lodged after Commission intervention and how many were not lodged.

The data regarding lodgment in accordance with the statutory timeframes is collected on the
various dates throughout the year by which financial reports must be lodged because not every
reporting unit’s financial year ends on 30 June. The data regarding the number lodged following
intervention by the Commission and the number outstanding were collated at the end of each
reporting year.

The Commission analyses and individually addresses each case of non-compliance. This data is
reported in Table 32 and displayed in Figure 16.

Figure 16: Financial reporting compliance
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Table 32: Registered organisations - financial reporting compliance

2009-10 2010-11 2011-12 P PRE] 2013-14 2014-15
No. %  No. % | No. % | No. % | No. % | No. %
Lodged 241 6025 318 79.30 319 80.76 332 86.46 342 88.83 380  95.00
on time i i i i i
Lodged 155 3875 80 19.95 73 1848 46 11.98 37 961 15 375
following i i i i i
Commission
intervention

Stiloutstanding 4 ~ 1.00 3 075 3 076 6 156 6 156 5 125
as at 30 June 3 : : i 3

Proactively improving the quality of financial reporting

The Commission’s proactive enforcement of lodgment deadlines is just one quantitative measure
of compliance. In 2014-15 the Commission focused on measuring the content quality of financial
reports. Measures of quality include that: the reporting unit has appropriately disclosed whether
it is a going concern; all statutory timeframes have been met; all required documents are lodged;
appropriate notes regarding the preparation of the accounts are made; and subscriptions fees,
capitation fees, related party information and employee expenses are disclosed.

The Commission is confident that compliance will further increase through a new focus both on
the quality of content as well as continued and intensive engagement and advice to reporting units
and their auditors from its financial specialists.

Proactively improving compliance with election obligations

The Commission has implemented a systematic approach to monitoring registered organisations’
compliance with their statutory obligations in relation to elections.

In 2014-15, the Commission identified that registered organisations were not achieving high levels
of voluntary compliance with the requirement to lodge prescribed information for elections within
statutory timeframes. Consequently the Commission has developed a proactive strategy to increase
voluntary compliance. This includes engaging with non-compliant organisations to ensure that they
understand their obligations, and publishing a range of decisions highlighting its concerns about
election compliance as a method of communication and awareness-raising.

Planning is also underway to deliver a webinar in 2015-16 aimed at increasing overall awareness
of election obligations.
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In addition, the Commission conducted an audit of registered organisations that held election
exemptions, the majority of which were granted in the 1980s and 1990s. The Registered
Organisations Act allows a registered organisation or branch to obtain an exemption from having
its elections:

conducted by the Australian Electoral Commission (AEC), and/or

conducted by secret postal ballot.

Since 1988 more than 150 AEC and postal ballot exemptions have been granted and, in normal
circumstances, an exemption continues until revoked under the legislation.

The Commission is reviewing all of the exemptions that remain in force to establish if the grounds
upon which the exemption was originally granted are still relevant. This will require detailed liaison
with each of the relevant registered organisations through the next financial year.

Entry permits

In 2014-15 the Commission adopted a new process for dealing with applications for right of entry
permits to ensure a more transparent and equitable approach.

Non-routine applications which might benefit from the making of formal submissions or the calling
of evidence are now considered by the Registered Organisations Panel. Routine applications
continue to be considered by the Delegate of the President.

This provides parties in non-routine matters a better opportunity to be heard at a tribunal hearing
and assists the Commission to ensure the efficient management of entry permits.

In 2014-15 three applications for permits were formally refused. The average time to issue a permit
from receipt of the application was 17 days.

Table 33 reports the number of applications for an entry permit made under s.512 of the Fair Work
Act during the reporting period; the number of entry permits that were issued during that time and
the number of entry permits that were refused during the same period.

Table 33: s.512 Fair Work entry permits 2014-2015'

No. Average time to issue an entry permit
Applications for entry permits 1481
Entry permits issued 1487 17 days
Entry permits refused 3

1 The number of permits issued and refused will not equate to the number of applications received in the reporting period,
as applications processed includes applications that were received during earlier reporting periods.
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The Commission must be satisfied that a proposed permit holder is a fit and proper person to hold
an entry permit in accordance with the Fair Work Act. This includes consideration of whether a
proposed permit holder has received appropriate training.

The Commission has previously approved a number of training packages, successful completion
of which would usually demonstrate that a proposed permit holder had received sufficient and
appropriate training.

The Commission has now committed to review the previously approved training packages in
2015-16 to ensure they continue to meet contemporary training requirements.

Inquiries and investigations

During 2014-15 the Commission continued to meet its inquiries and investigations function. As at
30 June 2015, six inquiries and four investigations were ongoing (see Table 34). Two new inquiries
were commenced in the reporting period, in March and May 2015 respectively, and five inquiries
were concluded.

Table 34: Inquiries and investigations Chapter 11 Part 4 Registered Organisations Act

No. initiated/
No. as at recommenced No. closed No. as at
30 June 2014 2014-15 2014-15 30 June 2015
Inquiries 5 6 5 6
Investigations 6 2 4 4

Four investigations continued through the year, having been carried over from the previous
reporting period, while another four investigations were concluded. Of the four investigations that
concluded, one investigation had been suspended previously pending the outcome of cancellation
of registration proceedings, and another commenced and concluded within the year.

As a result of the investigations, the General Manager commenced Federal Court proceedings
against the Australian Nursing & Midwifery Federation, Western Australia Branch in late August
2015. Federal Court proceedings were also commenced against the Musicians’ Union of Australia
and its Federal Secretary in October 2014.

In addition, the Commission’s Regulatory Compliance Branch conducted preliminary assessments
of another 13 complaints relating to the actions of registered organisations and/or their officers to
determine if the alleged complaints had merit and/or came within its jurisdiction to undertake inquiries.
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Action against the Health Services Union officials

Mr Craig Thomson

This proceeding substantially reflects findings of the investigation conducted by the General Manager
into Mr Craig Thomson’s alleged misuse of union funds during his time as National Secretary of the
Health Services Union (HSU). This included alleged expenditure on both personal items and services
as well as on his electoral campaign in the seat of Dobell in the 2007 Federal Election.

The Federal Court proceedings in this matter concluded on 10 April 2015, however, at the end
of the reporting period, the judgment was still reserved.

The decision was subsequently handed down on 11 September 2015, with a penalty hearing set
down for 9 November 2015.

Reference: General Manager of the Fair Work Commission v Craig Thomson [Federal Court] VID
798/2012. See also: General Manager of the Fair Work Commission v Thomson [2013] FCA 380;
General Manager of the Fair Work Commission v Thomson (No 2) [2015] FCA 308

Action against the Musicians’ Union of Australia

In October 2014 the General Manager commenced proceedings in the Federal Court against the
union and its Federal Secretary, Mr Terence Noone. The proceedings are a result of four separate
investigations into the Musicians’ Union of Australia concerning the Federal Office and the Sydney,
Melbourne and Hobart Branches which concluded in February 2014.

The allegations against the union relate to a failure to prepare, lodge and provide to members
financial and operating reports for the Federal Office and Melbourne Branch over a number of years.

The proceedings against Mr Noone allege that he did not adequately discharge his duties with
the required standard of care and diligence in relation to the financial reporting requirements of the
union, specifically the Federal Office, Melbourne and Sydney branches.

In December 2014, Jessup J ordered that the parties participate in mediation. A court conference
was held in late June 2015. The matter is ongoing.

Reference: General Manager of the Fair Work Commission v Musicians’ Union of Australia & Anor
[VID620/2014]

Fair Work Commission * Annual Report 2014-15 123



Performance reporting

The Commission’s performance

The Commission’s Organisations Panel deals with various types of applications made by registered
organisations, including applications for registration, changes to eligibility rules and cancellation of
registration. The Panel also considers non-routine applications for entry permits made under the
Fair Work Act.

Table 35 reports the number of matters under the Organisations Panel’s jurisdiction that were
finalised in 2014-15. Twenty-six matters were finalised in 2014-15, compared with 39 in 2013-14.
The numbers in 2013-14 were unusually high, in particular cancellation of registrations, as the
Regulatory Compliance Branch referred defunct organisations to the Panel for cancellation. Also many
organisations took the opportunity to review their rules, including changes to eligibility rules.

Table 35: Registered organisations - finalisation of matters in the jurisdiction of the
Organisations Panel

Section of the

Registered No. finalised No. finalised
Application type Organisations Act 2013-14 2014-15

Orders about representation rights to organisations s.137A 0 1
of employees

Membership Agreement with State Registered Union s.151(1) 1 1
Change of name s.158(1)(a) 5 1
Changes to eligibility rules s.158(1)(b) 18 11
Registration of association of employers s.18(a) 3 4
Registration of association of employees s.18(b) 4 3
Cancellation of registration s.30 7 5
Submission of amalgamation to ballot s.44(1) 1 0
Total 39 26
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The Commission’s Regulatory Compliance Branch has continued to ensure high clearance rates

of other matters lodged under the Registered Organisations Act as well as routine applications

for entry permits made under the Fair Work Act and applications for WHS permits made under

the Work, Health and Safety Act 2011. In particular, 388 notifications of alterations to rules and
requests for advice were finalised in 2014-15, compared with 280 that were opened (see Figure 17).
The Commission finalised 501 Financial Returns' in 2014-15, compared with 403 opened,

and 240 Annual Returns were finalised compared with 124 that were opened (see Figures 18 and 19).

Figure 17: Clearance rate of rules and advices
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For source data see Table G10.

1 Financial Returns includes financial reports lodged under s.268 of the Registered Organisations Act, s.268
of the RAO Schedule to the Workplace Relations Act 1996, as well as applications for s.269 certificates
and s.271 certificates.
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Figure 18: Clearance rate of Financial Returns
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For source data see Table G11.

Figure 19: Clearance rate of Annual Returns
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For source data see Table G12.
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The Regulatory Compliance Branch measures its performance against targets such as its timeliness
in assessing financial reports, alterations to rules and annual returns once a matter has been lodged
with the Commission (see Table 36). It also measures the time it takes to issue a permit or make

an arrangement for an election after an application or notification has been lodged. In the previous
annual report data regarding entry permit targets, the Commission did not distinguish between
routine and non-routine entry permits.

In Table 36, the Commission has reported, among other things, the performance target for the
1468 routine permits issued this year. It is noted that an additional 18 permits were referred to
and addressed by the Commission. Its timeliness has significantly improved compared with last
year. It has also been able to increase performance output as a result of a number of strategies,
including implementing a risk-based approach to financial reporting, and improving the quality of
documents lodged so that assessment and finalisation is faster and more efficient.

Table 36: Regulatory Compliance Branch performance targets for 2014-15

Performance targets Target Result No.
95% of financial reports required to be lodged 95% within 96.3 392
under the Registered Organisations Act are 40 working days

assessed for compliance within 40 working days

95% of routine entry permits to be finalised 95% within 96.0 1468
within 40 working days 40 working days

95% of WHS permits to be finalised within 95% within 92.2 47
100 working days 100 working days

95% of elections to be finalised within 95% within 97.1 234
40 working days 40 working days

95% of annual returns to be assessed within 95% within 89.4 101
40 working days 40 working days

Not all performance measures have been met. The target for Annual Returns was not met due to a
backlog of this kind of work in the first half of this financial year. This was reversed in the second half
of this financial year when every annual return was assessed in accordance with the 40 working day
target. It is anticipated that finalisation of applications for WHS permits will be more timely with the
introduction of a streamlined application form. The measure for finalising WHS permit applications in
2015-16 will be 95 per cent within 40 working days.
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Monitoring and reviewing the Commission’s procedures and achievements

During the financial year the Commission has reviewed many of its processes and as a consequence
implemented a number of changes to the way it will regulate registered organisations. Some changes
are quite small, but will have a positive impact on the timeliness in which it performs its work, such as
the improvements to the WHS application form. Other changes are significant, such as the adoption
of a risk-based approach. This approach will be closely monitored and reviewed to ensure continuous
improvement.

In 2014-15 the Commission achieved a considerable improvement in compliance by registered
organisations. However there is room for more improvement. A combination of educative,
audit and enforcement tools will be used in 2015-16 to ensure compliance continues to improve.

Key performance indicators

Table 37: Key performance indicators

Key

performance Budget
indicators target' Actual results No. of matters

2014-15 2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15

Improve or Median 28 25 46 28 10,078 11,424 11,427 11,601
maintain the time of i

time elapsed 34 days

from lodging

applications

to finalising

conciliations in
unfair dismissal

applications

Improve or Median 3 3 2 3 889 719 498 382
maintain time time of 1

taken to list 3 days

applications

relating to

industrial action

Improve or Median 17 16 17 21 8149 7149 6800 6005
maintain the time of |
agreement 32 days

approval time

Annualwage  ByJune 1June 3June 4June 2June | - - - -
review to be 2015 2012 2013 2014 2015 |

completed 5

to enable

an operative

date of 1 July
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Key

performance Budget
indicators target' Actual results No. of matters

2014-15 2011-12 2012-13 2013-14 2014-15 2011-12 2012-13 2013-14 2014-15

95% of financial  95% / - - 37.7% 96.3% - - 161 392
reports required 40 days i
to be lodged

under the Fair

Work (Registered

Organisation)

Act 2009 are

assessed for

compliance

within 40

working days?

1 The Commission has used the budget targets from the 2013-14 Portfolio Budget Statements as a guide as the
2014-15 Portfolio Budget Statements were silent on budget targets.

2 This KPI was a new addition to the Portfolio Budget Statements in 2013-14.

This year the Commission met all five of its key performance indicators (KPIs) set out in the Portfolio
Budget Statements.

Time elapsed from lodging applications to finalising conciliations in unfair dismissal
applications

In the 2013-14 year, the Commission did not meet this KPI due to factors such as several conciliator
positions becoming available and a spike in lodgments in the period July—September 2013 that created
a backlog of applications.

In the 201415 year, the Commission was able to improve the median time taken from lodging
applications to finalising conciliations in unfair dismissals to 28 days, decreasing the previous year’s
median by 18 days and meeting the KPI of 34 days.

The Commission committed to meeting this KPI and took a number of measures to assist in
addressing the backlog, including cross-skilling staff across the organisation to assist during peak
times; converting files to an electronic-only administrative system; diverting some applications
directly to Commission Members for a threshold jurisdictional decision and improving systems to
maximise the number of conciliators available to conduct conferences.

Time taken to list applications relating to industrial action

The Commission’s performance against this KPI this year was consistent with previous years,
with a median time of three days taken to list applications relating to industrial action.

The Commission actively took steps to ensure this KPI was reached and matters were resolved efficiently.
A key example of this was listing matters outside of normal business hours to ensure they were dealt with
in a prompt and timely manner. For further information on these matters see pages 86-92.
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Agreement approval time

The Commission has consistently exceeded the Portfolio Budget Statements’ KPI in relation to
agreement approval, which sets 32 days as the target median approval time.

During the 2014-15 reporting period, 50 per cent of agreement applications were finalised within
21 days of lodgment, an increase of four days compared with the previous reporting period.

This may partially be attributed to an above expected level of lodgments during November and
December 2014 combined with a high number of Members taking leave during this period.

This led to an increase in timeframes for finalisation for the third quarter of the reporting period.

As noted in the 2013-14 Annual Report, the Commission reviewed the agreement approval process
to identify ways in which it could improve.

Following this review, a pilot was introduced in October 2014 to assist with the prompt finalisation
of these applications. By 30 June 2015, 50 per cent of applications dealt with in the pilot and
approved under s.186 of the Act were being finalised within 10 days of lodgment.

For further information in relation to approval of agreements and the Agreements Pilot see page 99.

Annual wage review to be completed

The Commission maintains a number of measures to ensure the annual wage review is able to
operate from 1 July each year, as was the case in the 2014-15 reporting period.

Steps have already been taken to reach this KPI for the next reporting period by commencing
preparations for the 2015-16 Annual Wage Review, including completing the initial planning and
timetabling for research and support over the coming year.

For further information see page 83.

Financial reports lodged under the Registered Organisations Act assessed

The KPI to assess 95 per cent of financial reports lodged under the Registered Organisations Act
for compliance within 40 working days was introduced for the first time during the 2013-14 financial
year. In 2013-14, 37.7 per cent of financial reports lodged were assessed for compliance within

40 working days. For the 2014-15 financial year this figure increased to 96.3 per cent.

A factor which contributed to the Commission’s success in meeting this KPI was the introduction
of a risk-based approach to the assessment of financial reports. This enabled the Commission to
more efficiently direct its resources to ensure a timely assessment process occurred.

By creating model financial statements, which were readily accessible to all registered organisations,
the Commission improved compliance levels for financial reports. This increase in compliance also
led to a decrease in the time spent by the Commission in assessing individual financial reports.
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4 Management and accountability

Corporate governance

In 2014-15 the Commission undertook a range of corporate governance activities to achieve high
levels of accountability and transparency. As in the previous year, a key goal in its business plan
was to be an effective, high-performing and accountable Australian Public Service (APS) agency.
[ts corporate governance activities were overseen by the Executive, with support from a number
of committees.

The Executive

The Executive comprises the most senior managers in the Commission’s administration. It is chaired
by the General Manager and meets fortnightly to discuss key planning and operational issues.

In 2014-15 the Executive was comprised of:

* General Manager — Bernadette O’Neill

¢ Director, Client Services — Louise Clarke

e Director, Corporate Services — Miranda Pointon (July to December 2014)

e Acting Director, Corporate Services — Ailsa Carruthers (from January 2015)
¢ Director, Regulatory Compliance — Chris Enright

e Director, Tribunal Services — Murray Furlong.

Fair Work Commission committees

Procurement Committee

The Procurement Committee is managed by the Manager, Reporting, Planning and Legal

and includes other senior managers in the organisation. It has a pivotal role in ensuring that
procurements made by the Commission are consistent with Australian Government procurement
rules and that procurement is actively managed. The Procurement Committee assesses
procurements over $80,000.
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Audit Committee

The Audit Committee’s objective is to provide assurance to the General Manager regarding the
Commission’s financial and performance reporting responsibilities, risk oversight and management,
systems of internal control and internal audit. The committee meets at least four times each year.

The General Manager appoints committee members. In 2014-15, the Audit Committee was chaired
by an external independent committee member. Internal committee members were the Director,
Client Services, the Director, Corporate Services (until December 2014) and a senior manager

(from January 2015).

The composition of the Audit Committee changed at the end of the reporting period in order

to comply with s.17(4) of the Public Governance, Performance and Accountability Rule 2014,
which requires that on and after 1 July 2015 the majority of committee members must be persons
who are not officials of the Commission. The Audit Committee now consists of one senior manager
of the Commission, two external independent members and a chair who is also an external
independent member.

Staff Consultative Committee

The Commission has a well-established and functioning consultative and communication forum
with a charter to consider matters affecting the workplace. The Staff Consultative Committee
was established and is maintained by its inclusion in the Commission’s enterprise agreement.

The committee includes:

e the General Manager

° management representatives
* employee representatives

° a union official.

The committee endeavours to meet at least three times each year.

Major Projects Control Committee

The Major Projects Control Committee was established during the reporting period. The committee
is comprised of the Executive and other senior managers of the Commission. The committee has
responsibility for the high-level strategic governance of major organisational and capital expenditure
projects. The committee meets on a monthly basis.
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Planning and development

Business planning

Commission staff members are guided by a business plan which aims to provide independent,
efficient and highly-regarded workplace relations services. The plan underpins branch plans for
each of the Commission’s four branches and its staff performance management framework.

During the reporting period the Commission began developing strategic goals to underpin its work
for the next three to four years. Having already developed draft goals for administrative staff early
in the reporting period, the Executive and senior managers subsequently worked with Commission
Members to ensure that these goals would support the Commission’s work.

The goals are the foundation of the Corporate Plan which was developed to meet the requirements
of the enhanced Australian Government Performance Framework which was implemented through
the Public Governance, Performance and Accountability Act 2013 (PGPA Act) from 1 July 2015.
The Corporate Plan sets out the objectives and strategies the Commission intends to pursue to
achieve its goals. The plan covers four reporting periods and will be reviewed and published on the
Commission’s website every year by 31 August.

The four strategic goals in the Corporate Plan are:

* The community understands the role of the Commission and recognises it as an independent,
expert tribunal.

*  The Commission is accessible to all Australians, recognising the community’s diverse needs
and expectations.

¢ The Commission is accountable and transparent.

* The Commission is an effective, proactive regulator of registered organisations with high levels
of compliance by organisations with legislative obligations.

The Commission’s Corporate Plan was published on its website on 31 August 2015.

Performance and development framework

Guided by the Australian Public Service Commissioner’s Directions 2013, the Commission remains
committed to developing a high-performing workplace.

With the continuation of the Fair Work Australia Enterprise Agreement 2011-14 (FWAEA) past its
nominal expiry date of 30 June 2014, the performance and development framework from previous
years remained in place during the reporting period.
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The framework links individual behaviours, performance and development with organisational goals.
[t aims to:

¢ set performance standards and expectations

¢ provide employees with the opportunity to give and receive feedback

* identify professional development opportunities aligned with the Commission’s core skill
requirements

* recognise staff contributions beyond their immediate work area
* enable the development of goals common to a group of employees
* ensure that employee behaviour is consistent with the Commission’s values

e consistently apply performance ratings at mid-year and end-of-year assessments.

The enterprise agreement requires all staff employed for at least three months to have an individual
performance and development plan. In 2014-15, plans were in place for 96.1 per cent of staff,
the only exceptions being those on long-term leave.

Learning and development

The Commission continues to offer learning and development opportunities through a range of
learning options including short courses, online and e-learning, support for staff undertaking formal
study and coaching/mentoring opportunities. Individual professional development is directly linked
to the Commission’s performance and development framework and aims to create a more capable
workforce to meet current and future needs.

In 2014-15 the Commission spent $442,472 excluding the goods and services tax (GST) on learning
and development. This covered all staff training across the Commission, including study assistance
and core skills training in areas such as people management and leadership, administration,
legislation, technology, project/program management and communication.

In 2014-15 the Commission ran a formal leadership program for the Executive and Senior Management
Group which will continue into the next reporting period. The program built on a range of previous
initiatives and consisted of workshops, individual leadership profiles, leadership insight group sessions
and executive coaching.

During the reporting period the Commission also identified change management training as

an organisation-wide developmental activity for all staff. The Executive and senior managers
participated in workshops in July and August 2014 and the Commission provided ‘Dealing with
change’ workshops to all staff in June 2015.
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In November 2014 the Commission developed and implemented two e-learning modules concerning
anti-discrimination, bullying and harassment and the public interest disclosure scheme. In addition,
it ran a number of in-house training programs including:

¢ Performance and development plan refresher programs reinforcing the objectives of
performance management and aligning staff goals with the organisation’s goals.

e Arelief conciliator training program to provide voluntary training to Commission staff to assist
with conducting unfair dismissal conciliation conferences during peak workloads.

* A conciliators’ forum.

* An associates’ forum.

Productivity gains

As part of its commitment to providing outstanding service delivery, the Commission introduced a
number of learning and development initiatives designed to enhance its efficiency and productivity.

In particular, it introduced a new enterprise agreement triage team to support the Agreements Pilot
and expanded its relief conciliator program.

The two programs have provided Commission staff with an opportunity to broaden their skills while
providing more efficient and consistent service to parties.

The relief conciliator model means that additional conciliators can be drawn from an existing staff
base on an ‘as needs’ basis to enable the Commission to better resource and respond to any
peaks or troughs in unfair dismissal applications.

As of 30 June 2015 the Commission had also transitioned its former in-house payroll function to
Aurion, an outsourced platform.

This streamlining of the payroll process means that existing payroll staff members are able to diversify
their skills and provide additional support to the human resource functions of the Commission.

The Commission has also achieved productivity gains by placing a greater emphasis on the use
of technology.

Over the last 12 months the Commission has moved towards paperless files for unfair dismissal
matters and has trained staff appropriately in the use of technology to facilitate this. By using
paperless files, manual processes have decreased and the speed with which files can be processed
has improved.
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Workplace health and safety

Management arrangements

The Commission has health and safety management arrangements (HSMA) consistent with the
Work Health and Safety Act 2011 (WHS Act).

Under the HSMA there is a statement of commitment, a workplace health and safety policy,
consultation arrangements, agreed employer/employee responsibilities and WHS structures and
arrangements. There are also provisions relating to workplace inspections, training and information
and emergency procedures. The Commission has six designated work groups, six health and safety
representatives (HSRs), and a national Health and Safety Committee, which met twice in 2014-15.

Initiatives taken during the year

In 2014-15 the Commission continued to promote a proactive approach to work health and safety.
During the year the most significant workplace health and safety initiatives were:

e Strengthening quarterly reporting by managers through the provision of details of workplace
health and safety matters raised, implemented and/or resolved.

¢ Providing workstation assessments and, where needed, rehabilitation case management
services to meet the health, safety and rehabilitation needs of the workforce.

* Making the flu vaccination program available to all staff.
¢ Providing healthy lifestyle initiatives, including Pilates and yoga programs at lunchtime.

e Participating in R U OK? Day, which aims to promote the building of a more connected
community and reduce the country’s high suicide rate.

e Conducting regular campaigns encouraging staff to use services provided by the Commission’s
Employee Assistance Program provider.

Health and safety outcomes

The Commission is committed to maintaining and improving the health and wellbeing of its
workforce. In 2014-15 there were no new compensation claims and eight accidents/incidents
involving employees were reported.

The Commission closely monitors its compensation exposure and internal rehabilitation programs
against broader APS considerations of compensation costs, the increasing incidence of longer-term
injuries and more problematic claims, including those of a psychological nature. Its forecast workers’
compensation premium rate has been reduced for 2015-16, at 0.65 per cent. The forecast premium
rate is well below the 2015-16 forecast premium for all agencies, which is 2.04 per cent.
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Reportable accidents and occurrences

Under s.38 of the WHS Act, the Commission is required to notify Comcare of any notifiable accidents
or dangerous occurrences arising out of work undertaken by any of its employees. There were no
occurrences in 2014-15.

Investigations

Under Part 4 of the WHS Act, the Commission is required to report any investigations conducted
during the year into any of its undertakings. No investigations were conducted in 2014-15.

Other matters

Under Division 7, Part 5 of the WHS Act, HSRs are entitled to issue provisional improvement notices
to address immediate risks to improve health and safety performance. No notices were issued
in 2014-15.

Business continuity

During 2014-15 the Commission reviewed and maintained its business continuity plan. Continuing
on from last year’s focus on the development of information and communication technology (ICT)
disaster recovery capabilities, a number of key projects were completed.

Significant upgrades to the ICT infrastructure as part of the Sydney office refurbishment saw

the completion of a secondary (backup) data centre which included additional data storage, server
hardware and internet and network links, giving a solid foundation to support the Commission’s
continuity of service.

The ICT disaster recovery plan is being developed to work in tandem with the business continuity
plan. These plans will ensure limited downtime to the Commission and the services it provides into
the future.

Ethical standards

The Commission’s ethical standards are governed by a legislative framework common to most
Australian Government agencies and include the:

*  Public Service Act 1999
e Public Service Regulations 1999
° Australian Public Service Commissioner’s Directions 2013

° Public Governance, Performance and Accountability Act 2013.

Information on ecologically sustainable development and environmental performance can be found
at Appendix H.
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Fair Work Commission values

The Fair Work Commission values guide the activities of staff and are designed to operate alongside
the APS values.

The Commission’s values are:
° commitment to service

° integrity

* independence

* leadership

* respect.

These values are intended to guide staff in their daily work and in their interactions with colleagues
and the community. They are embedded in the recruitment and performance management processes
that the Commission follows.

Freedom of information

Information Publication Scheme

The Commission is subject to the Freedom of Information Act 1982 (FOI Act). Agencies subject to
the FOI Act are required to publish information to the public as part of the Information Publications
Scheme (IPS). This requirement is in Part Il of the FOI Act and has replaced the former requirement
to publish a s.8 statement in an annual report.

Each agency must display a plan on its website showing what information it publishes in accordance
with the requirements. The Commission’s plan can be found at
www.fwc.gov.au/about-us/legal/information-publication-scheme.

FOI requests

This financial year the Commission received 35 FOI requests, up from 29 the previous year.

This number includes requests which may have subsequently been transferred to another agency
or withdrawn. FOI requests were managed by FOI officers within the Reporting, Planning and
Legal Team.
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Timeliness

The FOI Act requires the Commission to notify an FOI applicant that their request has been
received no later than 14 days after the day on which the request is received. The Commission
provided notification in accordance with this timeframe for 100 per cent of FOI requests received.

The FOI Act requires the Commission to notify the FOI applicant of a decision on their request no
later than 30 days after the day on which the request was received. Where third-party consultation
is required to process an FOI request, the FOI Act extends this timeframe by a further period of
30 days.

Where FOI requests are complex or voluminous, further extensions of processing time are allowed
under the FOI Act by agreement with the FOI applicant or by application to the Information
Commissioner. The Commission sought, and was granted, extensions of time by a delegate of the
Information Commissioner in relation to one request this year.

The Commission issued decisions on FOI requests within the applicable timeframe for 100 per cent
of those FOI requests which were received and which were not withdrawn or transferred to another
agency.

Accountability

A range of audit activities were undertaken by internal and external auditors to provide assurance to
the General Manager, the Audit Committee and managers within the Commission about risk-related
activities.

External scrutiny

The Auditor-General issued an unqualified independent audit report on the Commission’s 2014-15
financial statements. There were no other reports issued by the Auditor-General relating to the
Commission in 2014-15.

There were no reports on the operation of the Commission by a parliamentary committee or the
Commonwealth Ombudsman, and there were no agency capability reviews.

The General Manager and the Executive attended Senate Estimates hearings on 23 October 2014,
26 February 2015 and 2 June 2015. The President attended the Senate Estimates hearing on
26 February 2015.
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Internal audit arrangements

Ernst & Young was appointed on 27 August 2014 to undertake the Commission’s annual program
of independent internal audits. The following internal audits were considered by the Audit Committee
and finalised in 2014-15:

* review of information security
* review of Executive quarterly monitoring report

* risk management plan.

The following internal audits were commenced in 2014-15:
* Protective Security Policy Framework review

*  PGPA Act compliance review.

Judicial decisions and administrative review

There were no judicial decisions, decisions of administrative tribunals or decisions by the Australian
Information Commissioner that have had or may have a significant impact on the Commission’s
operations during 2014-15.

Corporate reporting

In 2014-15, the Commission undertook corporate reporting through:

e the prescribed annual report and State of the Service reporting requirements

e other external reports such as the Portfolio Budget Statements and central agency surveys

° responses to parliamentary questions.

See Appendix H for corrections to the Fair Work Commission Annual Report 2013-14.

Website

The Commission’s website is the primary source of publications and reports regarding its activities.
During the year the Commission reviewed its website structure, presentation and content to identify
opportunities to enhance the accessibility of information on it.

Fair Work Commission ¢ Annual Report 2014-15 141



o Management and accountability

Risk management and fraud control

During the reporting period the Commission updated its Risk Management Policy and framework

to align with the Commonwealth Risk Management Policy released in July 2014. This policy requires
Commonwealth agencies to establish an appropriate system of risk oversight and management.
The Commonwealth Risk Management Policy supports the PGPA Act.

The Commission’s Executive and Senior Management Group assessed and developed the risk
policy, workshopped the risk profile, and is putting in place steps to embed a risk-based culture
within the organisation.

In addition, the Commission has a fraud risk assessment and fraud control plan and appropriate
fraud prevention, detection, investigation reporting and data collection procedures and processes
to meet its specific needs and to comply with the Commonwealth Fraud Control Guidelines.

The General Manager’s certification in respect of fraud control can be found at Appendix |.

The Commission’s workforce

Management of human resources
The Commission directs its staffing resources to where they will deliver the greatest benefit.
2014-15 saw new opportunities for innovative service delivery by Commission staff.

As part of the ongoing Future Directions change program administrative staff participated in a pilot
program under which they assessed a portion of enterprise agreement applications in a small number
of industries to provide assistance to Members regarding whether to approve an agreement.

Following an external review, from 1 July 2015 a greater range of enterprise agreement approval
applications will be progressively referred to the pilot.

Similarly, adopting the established model used for unfair dismissal applications, Commission staff
participated in a pilot program for conducting preliminary conciliations for general protections
applications involving dismissal.

These initiatives were in addition to the new anti-bullying jurisdiction which commenced on
1 January 2014 and which had its first full year of operation in 2014-15.

To create efficiencies, including the greater use of online forms, compliance with superannuation
processing changes, enhanced reporting capability and freeing up time for payroll staff to
concentrate on more value-added human resources functions, on 30 June 2015 the Commission
transitioned its payroll function to an external service provider.

The interim arrangements for recruitment in the APS, introduced in October 2013, continued to
impact upon the Commission’s ability to engage ongoing staff. The number of non-ongoing staff
grew to 68 as at 30 June 2015 (up from 40 as at 30 June 2014). The majority of staff members
engaged in 2014-15 had tertiary qualifications in law, helping to build a more agile workforce with
skills that were in demand across all four branches.
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In the next reporting period the Commission will undertake a systematic review of its structure,
roles and responsibilities in line with APS frameworks to ensure a contemporary and agile workforce
which is best placed to support the delivery of its functions into the future.

This will be followed in future years by the development and ongoing implementation of a workforce
plan with particular emphasis upon development of skills and capabilities through training,
learning and development and talent management.

Commission staffing

At 30 June 2015, the Commission employed a total of 328 staff (ongoing and non-ongoing). This is
an increase of 22 staff from the total number of ongoing and non-ongoing staff at 30 June 2014,
reflecting in part the number of initiatives under which Commission staff undertook work previously
performed by Commission Members. Also an increased number of staff, included in the Table 38
totals, were on paid or unpaid long-term leave arrangements.

Table 38: Geographic deployment of staff

Location 30 June 2014 30 June 2015
Victoria 208 226
New South Wales 55 54
Queensland 16 18
Western Australia 11 11
South Australia 8 10
Tasmania 3 3
Australian Capital Territory 3 4
Northern Territory 2 2
Total 306" 3282

1 Includes the General Manager (a statutory appointee under the Fair Work Act), 14 employees on long-term leave
with or without pay and one employee on a temporary movement to another APS agency.

2 Includes the General Manager (a statutory appointee under the Fair Work Act), and at 30 June 2015 22 employees
on long-term leave with or without pay.

During 2014-15, 75 new employees (ongoing or non-ongoing) commenced employment and
53 employees (ongoing or non-ongoing) departed the Commission.

Of the new employees, two were ongoing movements from other APS agencies, five were
temporary movements of ongoing employees from other APS agencies and 68 were non-ongoing
engagements. New employees in 2014-15 were spread across the branches, with the largest
number of new staff being recruited by Victorian Registry, the Member Support Team, the Unfair
Dismissals Case Management Team and New South Wales Associates Team.
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Table 39: Recruitment activity during 2014-15

Type No. State [\[o}

Ongoing (including ongoing movements from 2 VIC 2
other APS agencies)

Temporary moves from other APS agencies 5 VIC 2
NSW 1
SA 2
Non-ongoing 68 VIC 41
NSW 15
QLD 6
ACT 3
WA 1
SA 1
NT 1
Total 75

Separations

During 2014-15, a total of 53 employees left the Commission — 15 ongoing employees and
38 non-ongoing employees. The reasons for separation are indicated in Table 40.

Table 40: Staff reason for separation

Reason for separation Ongoing Non-ongoing

Resignation 12 15 27 50.9
Retirement on the grounds 1 - 1 1.9
of ill-health

Return to other APS agency after 1 - 1 1.9
completion of a temporary move

Ongoing movement to other 1 - 1 1.9
APS agency

Cessation of non-ongoing n/a 23 23 43.4
engagement

Total 15 38 53
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Flexible work

The Commission provides flexible working arrangements to help employees balance work and
other responsibilities including:

Part-time work — at 30 June 2015, 34 ongoing employees and two non-ongoing employees
worked part-time. This was an increase of one on the number of part-time employees as at
30 June 2014.

Home-based work — during 2014-15, six employees had home-based work agreements to
combine ongoing work commitments with parental responsibilities and/or personal circumstances.
This was the same figure as for the 2013-14 year.

Table 41: Employment status and gender by APS Level

Salary range

(as applicable from Ongoing Ongoing
Classification FWA Agreement) full-time part-time Non-ongoing’ Total

$ Male Female Male Female Male Female
General Manager ~ Remuneration Tribunal 0 1 0 0 0 0 1
SES Band 1 Individual 2 2 0 0 0 0 4
Executive Level 2 116,094-135,869 17 16 3 6 2 2 46
Executive Level 1 100,688-108,694 2 10 0 3 2 1 18
APS Level 6 79,094-90,983 40 62 1 13 3 0 119
APS Level 5 73,029-77,397 6 14 0 4 8 17 49
APS Level 4 65,508-71,089 20 26 1 3 6 20 76
APS Level 3 58,836-63,446 0 4 0 0 2 5 11
APS Level 2 52,284-57,259 2 2 0 0 0 0 4
Total 89 137 5 29 23 45 328

1 Two non-ongoing employees work part-time.
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Staff demographics

Indigenous employment

The Commission currently has one staff member who identifies as Indigenous. During the reporting
period this staff member was on secondment from another agency, however they have since
become an ongoing staff member.

Table 42: Senior executive and executive level employees by classification and gender

Classification Female Male Total
Executive Level 1 14 4 18
Executive Level 2 24 22 46
SES Band 1 2 2 4
Total 40 28 68

1 Fair Work Commission has 31 conciliators employed at EL2 and EL1 levels (6 part-time) with specialist skills but the
role is not in a management capacity.

Table 43a: Location and gender by classification — female

Female VvIC NSwW QLD WA SA TAS ACT NT Total
General Manager 1 0 0 0 0 0 0 0 1
SES Band 1 2 0 0 0 0 0 0 0 2
Executive Level 2 14 5 1 1 2 1 0 0 24
Executive Level 1 11 0 2 0 1 0 0 0 14
APS Level 6 50 12 5 4 1 1 1 1 75
APS Level 5 19 9 4 1 2 0 0 0 35
APS Level 4 43 3 0 2 0 1 0 0 49
APS Level 3 0 1 2 2 1 0 2 1 9
APS Level 2 1 1 0 0 0 0 0 0 2
Total 141 31 14 10 7 3 3 2 211
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Table 43b: Location and gender by classification - male

Male VIiC NSW QLD WA SA TAS ACT NT Total
General Manager 0 0 0 0 0 0 0 0 0
SES Band 1 2 0 0 0 0 0 0 0 2
Executive Level 2 14 5 1 1 1 0 0 0 22
Executive Level 1 2 2 0 0 0 0 0 0 4
APS Level 6 38 5 0 0 1 0 0 0 44
APS Level 5 8 5 1 0 0 0 0 0 14
APS Level 4 19 5 2 0 1 0 0 0 27
APS Level 3 0 1 0 0 0 0 1 0 2
APS Level 2 2 0 0 0 0 0 0 0 2
Total 85 23 4 1 3 0 1 0 117

Employee pay and entitlements

Collective and individual agreements
All non-Senior Executive Service (SES) employees are covered by the FWAEA.

SES employees are covered by an individual Public Service Act 1999 section 24(1) determination.

Fair Work Australia Enterprise Agreement 2011-14

The FWAEA passed its nominal expiry date as of 30 June 2014. Fifteen bargaining meetings
took place in 2014-15 between staff and management bargaining representatives for a new
enterprise agreement.

Drawing on the Commission’s ‘New Approaches’ program, staff and management representatives
agreed to use an interest-based bargaining approach under which the bargaining group jointly
explored underlying interests and issues in detail and attempted to find common solutions.

Both staff and management bargaining representatives prepared draft clauses for discussion.
After the end of the reporting period, management representatives presented a draft agreement
to staff representatives for their consideration.
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Senior Executive Service remuneration

The Commission has four SES employees. Conditions related to the employment of SES employees,
including remuneration, are contained in individual determinations made under section 24(1) of the
Public Service Act 1999. These determinations are comprehensive documents covering each
employee’s terms and conditions.

Non-salary benefits

Non-salary benefits are available to employees through the FWAEA, individual arrangements and
other initiatives and include:

* Time off in lieu of overtime.

e Access to annual train, tram, bus and ferry tickets — the Commission pays the up-front cost and
the employee then repays the amount fortnightly over a 12-month period.

¢ Healthy lifestyle initiatives such as subsidised yoga and Pilates classes, flu vaccinations and an
Employee Assistance Program.

Performance pay

The Commission does not have a performance bonus scheme.

Service Charter, complaints and code of conduct

The Commission’s Service Charter provides information on the nature and level of service that the
public can expect from the Commission’s administrative staff.

The Commission works to ensure that its service meets the directives of the charter by providing
high-quality and seamless services in accordance with the legislative framework within which it
operates. Processes are in place to assist to address complaints quickly and informally.

The charter provides information on how to make a complaint or to provide feedback about the
Commission’s administrative activities. The full Service Charter can be found at Appendix L.

In 2013-14 the Commission updated its complaint and feedback system. In 2014-15, the
complaint and feedback system was assessed against five criteria derived from recommendations
made in the Commonwealth Ombudsman’s Complaint management by government agencies
investigation report. The assessment showed that the Commission’s complaint and feedback
system incorporated all five best-practice recommendations.

In 2014-15 the Commission introduced a pathway for small business employers to provide feedback
about its services. This can be accessed from the small business information page on its website.

The Commission has a separate process for dealing with complaints about Members in
accordance with the provisions outlined in the Fair Work Act. The Fair Work Act provides that
the President may determine a Member code of conduct and, as such, this was implemented
in March 2013. The Member Code of Conduct sets out the process for making a complaint
about a Member of the Commission. This guide is published on the Commission’s website at
http://www.fwc.gov.au/documents/resources/MemberCodeConduct.pdf.
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Complaints

During 2014-15 the Commission received 162 written complaints. This is an increase from the
previous year, when 104 complaints were received.

The Commission has made a conscious effort to improve access to information on how to make
a complaint and this may account for the increase in the number of complaints received. The number
of complaints made represent 0.47 per cent of the number of applications made in 2014-15.

The majority of complaints received were in relation to the Commission’s processes. A substantial
number of these complaints involved complaints about issues that were outside of its jurisdiction,
or a fundamental misunderstanding of the process or authority of the Commission.

There was an increase in the number of complaints received in relation to the Commission’s
administration and a number of these complaints were about the website and electronic lodgment
system. The Commission conducted a website usability review in 2014-15 and will also replace
its electronic lodgment system in 2015-16.

Written complaints were responded to and finalised in an average of nine working days in the
2014-15 period, with some taking longer to resolve than others depending on the complexity of
the complaint. This was within the Commission’s service promise to respond to written complaints
within 20 working days.

COMPLAINTS & FEEDBACK

1
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Gormplaints aboul Gommission stall or waministrative serices are addressed by the Director, Dhunt Services or olher stafl where

appropnate
How long will it take to resolve a complaint?

I your SOMPBIAINT i MaGs N PRGN SF Ve T TeRENAne Wi will Ery 10 16SSIVE It IMmadiatoly, BUt i S0 CASES MOrS T May B4 Nidoed
19 respond to 8 complaint

I your comp orking days. If your compiaint is compex i may take longer 1o resoive. We

will endeave you Informed of aur progress
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The Commission has made a conscious effort to improve access to information on
how to make a complaint, for example, through a dedicated information page on its website.
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Table 44: Breakdown of complaints

Subject 2013-14 2014-15
Member conduct 8 10
Unfair dismissal conciliation’ 20 18
Outcome of a matter? 12 23
Timeliness 2 1
Administration® 13 26
Pay and entitlements 1 2
Complaint relating to modern award or enterprise agreements* 4 10
Adjournment request refusal 3 3
Process® 24 59
Other® 17 10
Total 104 162

1 Unfair dismissal conciliation includes conciliation processes and conciliator conduct.

2 Complaints relating to the outcome of a matter include decisions of the Commission. These matters generally cannot
be dealt with through the complaints process and usually require a formal appeal of the decision to be lodged.

3 Administration includes administration errors, staff conduct, errors with the website and lodgment system.

4 Complaints relating to the content of modern awards or enterprise agreements usually cannot be resolved through
the complaints process and usually require a formal application to be lodged to amend or vary these instruments.

5 Process relates to either dissatisfaction with one of the Commission’s processes or a fundamental misunderstanding
of the process or the authority of the Commission.

6 Other includes complaints about not being able to find decisions on the Commission’s website.
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Financial management

The Commission is a non-corporate entity under the PGPA Act. The Commission’s audited financial
statements for 2014-15 are at Appendix J.

The Commission’s operating revenue from government for the 2014-15 financial year was
$79.887 million. The Commission’s appropriated revenue in the prior year was $79.996 million.
An amount of $2.613 million from the 2013-14 appropriation was quarantined and as such
was unable to be utilised for Commission purposes. Consequently the available revenue from
government for the prior year was $77.383 million.

Operating expenses increased in 2014-15 to $86.15 million ($80.88 million in 2013-14). The major
expenses in 2013-14 were $52.192 million in respect of employee expenses, $27.8 million relating
to supplier payments, and $4.4 million in asset depreciation, amortisation and related expenses.
The Commission, in accordance with its internal accounting policies, engaged an independent
valuation to ensure carrying amount of assets did not differ materially from the assets’ fair values
as at the reporting date.

As a result the Commission recognised a $1.690 million write down of assets. Employee expenses
increased in the 2014-15 year largely as a result of redundancy costs of $1.06 million incurred.

Note 21 of the financial statements compares performance of the Commission during 2014-15
compared to the budget outlined in the Commission’s Portfolio Budget Statements, in addition to
providing an explanation of major variances.

Under the Australian Government’s net cash appropriation arrangement, the Commission is not
funded for depreciation or amortisation expenses through appropriation revenue. The operating
result, excluding unfunded charges, was an operating surplus of $764,000.

An agency resource statement table providing information about funding sources drawn upon by
the agency is at page 155 of this report.

A summary table of resources for outcome, including total administered expenses, revenue from
government (appropriations) for outputs and the total price of outputs can be found at page 156.

Information on advertising and market research can be found at Appendix H. Information on legal
services expenditure and information on grant programs can be found at Appendix H.

Assets

The Commission’s main asset types are leasehold improvements and computer equipment.
Asset management is not considered to be a significant aspect of core business and so an
assessment of the effectiveness of asset management is not reported.

Major accommodation projects

The Commission did not undertake any major accommodation projects in 2014-15.
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Purchasing

The Commission’s purchasing policies are outlined in the Accountable Authority Instructions,
resource management policies and procurement policy, which reflect the principles of the
Commonwealth Procurement Rules.

The following criteria are applied to all of the Commission’s procurement activities:
* value for money

o efficiency and effectiveness

e contestability and competitive neutrality

° accountability and transparent reporting

ethics.

All open approaches to market are advertised on both the Commission website and the AusTender
website (www.tenders.gov.au).

Outcomes of all planned procurements at or above $80,000 are referred to the Procurement
Committee for approval. Details are recorded in the Financial Management Information System
and the Contracts Register.

Having identified process errors in 2014-15 under which reporting requirements on AusTender
were not met in all instances, the Commission is reviewing its procedures and systems to ensure
this issue is rectified in the forward year.

Information about the Procurement Committee can be found on page 132.

Purchaser-provider arrangements

The Commission’s procurement policies are consistent with the PGPA Act and the Commonwealth
Procurement Rules. To maintain this it applies the following criteria to all procurement activities:

* value for money
° encouraging competition
o efficient, effective and ethical use of resources

° accountability and transparency.

The Commission obtains value for money by accessing existing Australian Government panels or
coordinated contract arrangements and, where applicable, it partners with other larger Australian
Government departments and agencies when procuring goods and services.

152 Fair Work Commission * Annual Report 2014-15


www.tenders.gov.au

Management and accountability o

Procurement initiatives to support small business

The Commission supports small business participation in the Australian Government procurement
market. Small and medium enterprises (SME) and small enterprise participation statistics are
available on the Department of Finance’s website:
www.finance.gov.au/procurement/statistics-on-commonwealth-purchasing-contracts/

The Commission’s procurement practices support SMEs by using:

* Arange of a procurement methods including whole-of-government arrangements, panel
arrangements, approach to market, multi-use lists and requests for quote. SMEs may be
directly approached as part of this process.

¢ The Commonwealth Contracting Suite for low-risk procurements valued under $200,000 where
the panel arrangement or other method does not specify the documentation to be used in
forming the contract.

e Clear, simple language presented in an accessible format to commmunicate throughout the
procurement process in keeping with the Small Business Engagement Principles.

¢ Australian Industry Participation Plans in whole-of-government procurement where applicable.

Procurement plan

The Commission published an annual procurement plan outlining expected procurement activities
during 2014-15. The plan is available on the AusTender website.

Contracts

List of contracts

The Commission’s website lists all contracts valued at $100,000 and over that have not been
fully performed or which have been entered into during the previous 12 months. Information on
expenditure on contracts and consultancies is also available on the AusTender website.

Significant contracts approved by the Commission’s Procurement Committee during 2014-15 included:
¢ recording and transcription services

* website review

¢ unified communication system

* Hewlett-Packard support renewal

e professional information management services

¢ development of cost model.
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Consultants

The services of consultants are engaged where the necessary specialised or professional skills
are unavailable within the Commission or where there is a need for independent research or
assessment.

The Commission’s practices on the selection and engagement of consultants are in accordance
with the PGPA Act and related regulations including the Commonwealth Procurement Rules.

The methods of selection used for consultancies are open tender, select tender, direct sourcing
and panel arrangements (initially selected through either an open tender or select tender process).

During 2014-15, six new consultancy contracts were entered into involving total actual expenditure
of $364,360 (including GST). In addition, two ongoing consultancy contracts were active during

the 2014-15 year, involving total actual expenditure of $94,751 (including GST). One consultancy
contract was entered into during 2014-15 but no expenditure was incurred during the financial year.

Annual reports contain information about actual expenditure on contracts for consultancies.
Information on the value of contracts and consultancies is available on the AusTender website at
www.tenders.gov.au.

Competitive tendering and contracting

At 30 June 2015, there were no active contracts relating to the outsourcing of government activities
under the Australian Government’s competitive tendering and contracting policy.

Australian National Audit Office clauses

The Commission had no contracts let during the year that did not provide for the Auditor-General to
have access to the contractor’s premises.

Exempt contracts

The Commission had no contracts valued in excess of $10,000 that were exempt from reporting on
the AusTender website at www.tenders.gov.au.
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Agency resource statement

Table 45 shows the total resources from all origins. The table summarises how resources will be
applied by outcome and by administered and departmental classification.

Table 45: Fair Work Commission resource statement

Actual available = Payments made Balance
appropriation for or repealed remaining
2014-15 2014-15 2014-15*

$°000 $°000 $°000
(a) (b) ()

Ordinary annual services'

Departmental appropriation

Prior year departmental appropriation? 36,693 36,693 0
Departmental appropriation® 82,337 42,629 39,708
s.31A relevant agency receipts* 2,559 2,559 0
Total ordinary annual services 121,589 81,881 39,708

Departmental non-operating’

Equity injections - — _

Total Departmental non-operating - - -

Total available annual appropriations 121,589 81,881 39,708

Total net resourcing for the Fair Work Commission 121,589 81,881 39,708

1 Appropriation Bill (No. 1) 2014-15. Including the balance of prior year departmental appropriations.
2 Estimated adjusted balance carried forward from previous year.

3 Includes an amount of $2.450m for the Departmental Capital Budget. For accounting purposes this amount has been
designated ‘contributions by owners’.

4 An amount of $2.613m of Fair Work Commission appropriations receivable was quarantined during the 2013-14 financial
year and is not available to the Commission, due to delay in start date of the Anti-bullying Implementation, and targeted
savings as a result of Government decisions. The balance was formally repealed in the 2015-16 financial year.
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Expenses and resources for outcome

Table 46: Expenses and resources for outcome

Outcome 1: Simple, fair and flexible workplace
relations for employees and employers through
the exercise of powers to set and vary minimum

wages and modern awards, facilitate collective
bargaining, approve agreements and deal
with disputes.

Programme 1.1: Dispute resolution, minimum
wages, orders and approval of agreements

Departmental expenses

Budget*
2014-15

$'000
(a

Actual expenses
2014-15

$000
(b)

Variation
2014-15

$°000
(c)

Departmental appropriation’ 81,173 81,685 (612
Expenses not requiring appropriation 3,576 4,465 (889)
in the budget year?

Total for Programme 1.1 84,749 86,150 (1,401)
Outcome 1 Totals by Appropriation type
Departmental expenses

Departmental appropriation’ 81,173 81,685 (5612)
Expenses not requiring appropriation 3,576 4,465 (889)
in the budget year?

Total for Programme and Outcome 84,749 86,150 (1,401)
2013-14 2014-15
Average Staffing Level (number) 336 342 (6)

* Full-year budget, including any subsequent adjustment made to the 2014-15 Budget.

1 Departmental Appropriation combines ‘Ordinary annual services (Appropriation Bill No. 1)’ and ‘Revenue from

independent sources’.

2 Expenses not requiring appropriation in the Budget year is made up of Depreciation Expense, Amortisation Expense,

Makegood Expense, Audit Fees.
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Appendices

Appendix A: List of Members

List of Fair Work Commission Members as at 30 June 2015.

President

Justice IUK Ross AO (M)

Vice Presidents

Vice President A Hatcher (S)

Vice President J Catanzariti (S)

Deputy Presidents

Vice President MJ Lawler (S) Deputy President RS Hamilton (M)
Vice President GR Watson (M) Deputy President PJ Sams AM (S)
Justice AJ Boulton AO, Senior Deputy President (S) Deputy President GR Smith AM (M)
Senior Deputy President IR Watson (M) Deputy President A Booth (S)
Senior Deputy President AM Harrison (S) Deputy President IC Asbury (B)
Senior Deputy President JM Acton (M) Deputy President A Gooley (M)
Senior Deputy President LEC Drake (S) Deputy President JP Lawrence (S)
Senior Deputy President MG O’Callaghan (A) Deputy President VP Gostencnik (M)
Senior Deputy President JM Hamberger (S) Deputy President J Kovacic (M)

Senior Deputy President PJ Richards (B)

Commissioners

Commissioner JCW Lewin (M) Commissioner PJ Hampton (A)
Commissioner WD Blair (M) Commissioner J Roe (M)
Commissioner AL Cribb (M) Commissioner MP Bissett (M)
Commissioner HM Cargill (S) Commissioner CF Simpson (B)
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Commissioners

Commissioner PJ Spencer (B)

Commissioner T Lee (M)

Commissioner MG Roberts (S)

Commissioner S Booth (B)

Commissioner BD Williams (P)

Commissioner B Riordan (S)

Commissioner DS McKenna (S)

Commissioner G Bull (S)

Commissioner IW Cambridge (S)

Commissioner D Gregory (M)

Commissioner DJ Cloghan (P)

Commissioner LAT Johns (S)

Commissioner JF Ryan (M)

Commission NP Wilson (M)

Additional Members

Members of state tribunals who also hold an appointment with the Commission

and Expert Panel Members

Fair Work Commission title State title/Expert Panel details

Deputy President PD Hannon (A)

President, SAIRC

Deputy President KM Bartel (A)

Deputy President, SAIRC

Deputy President TJ Abey (H)

President, TIC

Deputy President NM Wells (H)

Deputy President, TIC

Commissioner JD Stanton (N)

Commissioner, IRCNSW

Commissioner P McMahon (A)

Commissioner, SAIRC

Professor S Richardson

Expert Panel Member

Mr A Cole

Expert Panel Member

Mr T Harcourt

Expert Panel Member

Mr A Apted

Expert Panel Member

Mr S Gibbs

Expert Panel Member

Based in: (A) Adelaide, (B) Brisbane, (H) Hobart, (M) Melbourne, (N) Newcastle, (P) Perth, (S) Sydney.

Additional appointments: (IRCNSW) Industrial Relations Commission of New South Wales; (SAIRC) South Australian
Industrial Relations Commission; (TIC) Tasmanian Industrial Commission.
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Appendix B: Panel assignments

Panel Heads

Justice Ross

Senior Deputy President Senior Deputy President
Watson Harrison

Commissioner Hampton

Senior Deputy President
Acton
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Lists of Fair Work Commission Panel Heads and assignments current at 30 June 2015.

President

The President was responsible for allocating all Panel assignments during the reporting period.

Major Resources/Infrastructure Projects Panel

Justice Boulton

Panel Members Industries

Watson SDP This panel works on engagement between the
] Commission and the industrial parties involved

Harrison SDP in major projects.

O’Callaghan SDP

Richards SDP

Sams DP

Gooley DP

Spencer C

Williams C

Cloghan C

Hampton C

Roe C

Bissett C

Simpson C
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Government Services Panel

Vice President Catanzariti

Panel Members

Industries

Lawler VP Cemetery operations

Smith DP Children’s services

Kovacic DP' Christmas Island

Williams C' Cocos (Keeling) Islands
McKenna C Commonwealth employment
Bissett C Corrections and detentions
Booth C Educational services

Johns C Federal police operations
Wilson C Fire fighting services

Indigenous organisations and services

Local government administration

Northern Territory

State and Territory government administration

Water, sewerage and drainage services

1 Indicates the Member is on more than one industry panel.
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Appendices

Vice President Watson

Members Industries

Hamilton DP Aged care

Booth DP Airline operations

Cribb C Airport operations

Cambridge C Ambulance and patient transport
Cloghan C! Amusement, events and recreation
Hampton C' Broadcasting and recorded entertainment
Simpson C Coal export terminals

Diving services

Dredging

Grain handling

Graphic arts

Health and welfare services

Journalism

Live performance

Mannequins and modelling

Maritime

QOil and gas

Port authorities

Publishing

Racing

Social, community, home care and disability services

Sporting organisations

Stevedoring

Technical services

Telecommunications services

1 Indicates the Member is on more than one industry panel.
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Manufacturing and Building Panel

Senior Deputy President Watson

Members Industries

Drake SDP Asphalt industry

O’Callaghan SDP Building, metal and civil construction
Richards SDP Cement and concrete products

Gooley DP Clothing

Lawrence DP Electrical contracting

Gostencnik DP Food, beverages and tobacco manufacturing
Kovacic DP' Manufacturing and associated industries
Blair C Pet food manufacturing

Ryan C Pharmaceutical industry

Riordan C Plumbing industry

Poultry processing

Rubber, plastic and cable making industry

Scientific services

Seafood processing

Textile industry

Timber and paper products industry

Vehicle industry

1 Indicates the Member is on more than one industry panel.
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Appendices

Senior Deputy President Harrison

Members Industries

Hamberger SDP Agricultural

Asbury DP Aluminium

Bartel DP Animal care and veterinary services
Lewin C Aquaculture

Williams C' Coal

Electrical power

Meat

Mining

Quarrying

Salt

Sugar

Uranium mining (including construction)

Wine

Wool storage, sampling and testing

1 Indicates the Member is on more than one industry panel.
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Transport, Logistics and Services Panel

Senior Deputy President Acton

Members Industries

Sams DP Banking, finance and insurance
Cargill C Building services

Spencer C Business equipment

Roberts C Cleaning services

Williams C' Clerical

Cloghan C! Commercial sales

Hampton C' Contract call centre

Roe C Dry cleaning and laundry services
Lee C Fast food

Bull C Funeral dire