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Duty

You are engaged by the ACTU to assist the Commission by providing your expert opinion in accordance
with the terms of this and any other letter of instruction. Your overriding duty is to assist the
Commission. You are not an advocate for the ACTU.

Enclosed with this letter is a copy of the Expert Witness Code of Conduct published by the Federal Court
of Australia. Although you are not formally bound by the Code, as a matter of good practice we intend to
adopt the Federal Court Rules concerning the engagement of expert withesses, and the terms of the
Code that govern your conduct under this engagement. Please read the Code carefully.

Request for Expert Opinion

You are requested to prepare a written report containing your expert opinion in response to the
following questions.

In providing your response to these questions, please ensure you have considered and addressed the
matters set out in the Federal Court Practice Note, in particular, Guidelines 1.1 10 1.3, and 2.5 10 2.7.

Assumptions

The terms set out below are used in this letter in accordance with the following definitions:

+ ‘Family friendly working arrangements’ means any arrangement between an employer and
employee that permits the employee 1o meet their parenting or caring obligations while also
participating in paid work.

o ‘'Parental leave’ means parental leave whether paid or unpaid, and whether provided by
statute, enterprise agreement, workplace policy or otherwise.

+ Anyreference to ‘parents’ in the questions below is a reference o ‘an employee who has
responsibility (whether solely or jointly) for the care of a child of school age or younger'.

* Any reference to ‘carers’ in the questions below is a reference to ‘an employee who is
respensible for providing personal care, support and assistance to another individual who
needs it on an ongoing or indefinite basis because that other individual (a) has a disahility; or
{b) has a medical condition (including a terminal or chronic illness); or {¢) has a mental illness;
or (d) is frail and aged.

Question 1

Background

Since 1 January 2010, section 65 of the Fair Work Act has provided that an employee who wishes to
change their working arrangements because of their responsibility for the care of a child under school
age, or a child under 18 years with a disability, may request the employer for a change in working
arrangements relating to those circumstances. From 1 July 2013, the right to request was extended 1o
employees with responsibility for the care of a child who is of school age or younger, and/or employees
who are carers within the meaning of the Carer Recognition Act 2010, as weli as a number of other
categories of employees. Employers may refuse the request on reasonable business grounds.

The complete text of s 65 of the FW Act is at Attachment A. The definition of ‘carer’ in the Carer
Recognition Act is at Attachment B. Please have regard to Attachmerts A and B when conducting your
research and answering Question 1.



Questions

(a) What evidence or information is there, if any, about the utilisation of the ‘right fo request’ in s 65
of the FW Act by parents and/cr carers?

(b) What evidence or information is there, if any, about employers' responses to requests by parents
and/or carers under s 65 of the FW Act? In answering this guestion, please provide evidence or
information, if available, about:

I. the employee's reason for requesting a flexible working arrangement under s 65 of the FW
Act;

ii. where the request is granted - the nature of the change in working arrangements sought and
granted; and

iii. where the request is refused - the grounds of refusal.

In answering questions 1(a) and 1(b} above, please include evidence or information, if available, about
the characteristics of employees and employers who are identified in your answers. For example, the
employee's age, gender, and employment status (full time, part time, casual); whether the employee is
employed under a modern award, enterprise agreement, or other arrangement, and the size of the
employer's business.

Question 2

Background

Section 84 of the Fair Work Act provides that an employee ending parental leave is entitled to return to
their pre-parental leave position, or if that position no longer exists, an available position for which the
employee is qualified and suited nearest in status and pay to the pre-parental leave position
{alternative position). Section 84 of the FW Act has been in effect since 1 January 2010.

The complete text of s 84 of the FW Act is at Attachment C. Please have regard to Attachment C when
conducting your research and answering Question 2.

Questions

What evidence or information is there, if any, about the number of employees who:
iv. take parental leave (as opposed to, for example, resigning from work); and
v. return to their pre-parental leave position; or
vi. return to an alternative position; or

vii. are unable to retumn to their pre-parental leave position or an alternative position and are
made redundant.

In answering Question 2, piease include evidence or information, if available, about the characteristics
of employees and employers who are identified in your answer. For example, the employee’s age,
gender, and employment status (full time, part time, casual); whether the employee is employed under
a modern award, enterprise agreement, or other arrangement, and the size of the employer's business.

Question 3

Background

Section 144 of the Fair Work Act provides that a modern award must include a term enabling an

employee and their employer to agree on an arrangement (an individual flexibility arrangement or |FA)

varying the effect of the award in relation to the employee and the employer, in order to mest the
3



genuine needs of the employee and employer. Section 144 of the FW Act has been in effect since
1 January 2010,

The application of a flexibility term in a modern award can vary between awards. The flexibility term
may apply to all the terms in the modern award, or it may only apply to some of the terms, per
s 144(4)a) of the FW Act.

The complete text of s 144 of the FW Act is at Attachment D. Please have regard to Attachment D when
conducting your research and answering Question 3.

Question
(@) What evidence or information is there, if any, about:

i. the utilisation of I[FAs by employges and employers to meet the needs of (1) parents, and
(2) carers.

ii. the suitability of IFAs to meet the needs of employees who are parents or carers. For
example, are |IFAs applicable to terms in modern awards that deal with hours of work?

In answering Question 3, please include evidence or information, if available, about the characteristics
of employees and employers who are identified in your answer. For example, the employee's age,
gender, and employment status (eg full time, part time, casual); whether the employee is employed
under a modern award, enterprise agreement, or other arrangement, and the size of the employer's
business.

Question 4

(a) What evidence or other information is there (if any) about the nature and utilisation of family
friendly working arrangements other than those discussed at Questions 1, 2 and 3 above?

In answering Question 4, please include information, if available, about the characteristics of
employees and employers who are identified in your answer, For example, age, gender, employment
status (full time, part time, casual), whether the employee is employed under a modern award,
enterprise agreement, or other arrangement, and the size of the employer's business.

Report Format

Your expert report will be annexed to a brief withess statement setting out the qualifications and
experience that establishes your expertise. You should attach a detailed curriculum vitae to your
witness statement, along with this letter of instruction.

Your role is to assist the Commission by providing your expert opinion in accordance with this letter of
instruction. Please address your report to the Fair Work Commission.

In order to ensure your report can be used easily at the hearing of this matter, we ask that you include
the following matters in the report:

{a) a brief summary of your opinion or opinions at the beginning of the report;
{b) a glossary of any specialised terminology;

{c) references to any literature or other materials cited in support of your opinions. Please use a
uniform citation method throughout the report. If you use parenthetical referencing (Chicago-style
citation), please provide pinpoint citations where applicable;

(d) a bibliography;
{e) numbered paragraphs and page numbers, and headings where appropriate; and
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Terms and conditions of employment Chapter 2
The National Employment Standards Part 2-2
Requests for flexible working arrangements Division 4

Section 65

Division 4—Requests for flexible working arrangements

65 Requests for flexible working arrangements

Employee may request change in working arrangemenis

(1) If:
(a) any of the circumstances referred to in subsection (1A) apply
to an employee; and

(b) the employee would like to change his or her working
arrangements because of those circumstances;
then the employee may request the employer for a change in
working arrangements relating to those circumstances.
Note: Examples of changes in working arrangements include changes in

hours of work, changes in patterns of work and changes in location of
work.

{1A) The following are the circumstances:

{a) the employee is the parent, or has responsibility for the care,
of a child who is of school age or younger;

{b) the employee is a carer (within the meaning of the Carer
Recognition Act 2010Y;

{c) the employee has a disability;

(d) the employee is 55 or older;

fe) the employee is experiencing violence from a member of the
employee’s family;

(f) the employee provides care or support to a member of the
employee’s immediate family, or a member of the
employea’s household, who requires care or support because

the member is experiencing violence from the member’s
family.

(1B) To avoid doubt, and without limiting subsection (1), an employee
who:

{a) is a parent, or has responsibility for the care, of a child; and

Fair Work Act 2009 123
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Chapter 2 Terms and conditions of employment
Part 2-2 The National Employment Standards
Division 4 Requests for flexible working arrangements

Section 63

(b) is returning to work after taking leave in relation to the birth
or adoption of the child;

may request t0 work part-time to assist the employee to care for the
child,

(2) The employee is not entitled to make the request unless:

{a) for an employee other than a casual employee—the employee
has completed at least 12 months of continuous service with
the employer immediately before making the request; or

{b) for a casual employee—the employee:

(i) is a long term casual employee of the employer
immediately before making the request; and

(i1} has a reasonable expectation of continuing employment
by the employer on a regular and systematic basis.

Formal requirements

(3) The request must;
{a) be in writing; and
{b) set out details of the change sought and of the reasons for the
change.

Agreeing to the request

{4) The employer must give the employee a written response to the
request within 21 days, stating whether the employer grants or
refuses the request,

(5) The employer may refuse the request only on reascnable business
grounds.

(5A) Without limiting what are reasonable business grounds for the
purposes of subsection (5), reasonable business grounds include
the following:

(a) that the new working arrangements requested by the
employee would be too costly for the employer;

124 Fair Work Act 2009
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Terms and conditions of employment Chapter 2
The National Employment Standards Part 2-2
Requests for flexible working arrangements Division 4

Section 66

(b) that there is no capacity to change the working arrangements
of other employees to accommodate the new working
arrangements requested by the employee;

(¢c) that it would be impractical to change the working
arrangements of other employees, or recruit new employees,
to accomimodate the new working arrangements requested by
the employee;

(d) that the new working arrangements requested by the
employee would be likely to result in a significant loss in
efficiency or productivity;

(e} that the new working arrangements requested by the
employee would be likely to have a significant negative
impact on customer service.

(6) Ifthe employer refuses the request, the written response under
subsection {4) must include details of the reasons for the refusal.

66 State and Territory laws that are not excluded

This Act is not intended to apply to the exclusion of laws of a State
or Territory that provide employee entitlements in relation to
flexible working arrangements, to the extent that those entitlements
are more beneficial to employees than the entitlements under this
Division.
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Attachment B



Preliminary Part 1

Section 5

(2) Ifa public service care agency enters into a contract or funding
arrangement with another person or body (the first entity) for the
first entity to develop, implement, provide or evaluate care
supports {the funded activities):

(a) the first entity is an associated provider in relation to the
funded activities; and

(b) if the first entity enters into a contract or funding
arrangement with another person or body (the second entity)
for the second entity to undertake all or part of the funded
activities—the second entity is an associated provider in
relation to the funded activities or the part of the funded
activities (as the case requires),

(3) Subsection (2) does not apply to a contract or funding arrangement
that a public service care agency, or another person or body, enters
into with a State or Territory, ‘

5 Meaning of carer

(1) For the purpose of this Act, a carer is an individual who provides
personal care, support and assistance to another individual who
needs it because that other individual:

(a) has a disability; or

(b) has a medical condition {including a terminal or chronic
illness); or

(¢) has a mental illness; or

(d) is frail and aged.

(2) Anindividual is not a carer in respect of care, support and
assistance he or she provides:

(a) under a contract of service or a contract for the provision of
services; or

(b) in the course of doing voluntary work for a charitable,
welfare or community organisation; or

(c) as part of the requirements of a course of education or
training.

(3} To avoid doubt, an individual is not a carer merely because he or
she:

Carer Recognition Act 2010 No. 123, 2010 3
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Part 1 Preliminary

Section 5
{a) is the spouse, de facto partner, parent, child or other relative
of an individual, or is the guardian of an individual; or
(b} lives with an individual who requires care.
4 Carer Recognition Act 2010 No. 123, 2010

ComLaw Authoritative Act C2010A00123
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Chapter 2 Terms and conditions of employment
Part 2-2 The National Employment Standards
Division 5 Parental [eave and related entitlements

Section 84

(b) if, before starting the unpaid parental leave, the employee:

(i) was transferred to a safe job because of her pregnancy;
or

(if) reduced her working hours due to her pregnancy;

the position the employee held immediately before that
transfer or reduction.

84 Return to work guarantee

On ending unpaid parental leave, an employee is entitled to return
to:
(a) the employee’s pre-parental leave position; or
(b) ifthat position no longer exists—an available position for
which the employee is qualified and suited nearest in status
and pay to the pre-parental leave position.

84A Replacement employees

Before an employer engages an employee to perform the work of
another employee who is going to take, or is taking, unpaid
parental leave, the employer must notify the replacement
employee:
{a) that the engagement to perform that work is temporary; and
(b) of the rights:
(i) the employer; and
(ii) the employee taking unpaid parental leave;
have under subsections 77A(2) and (3) (which provide a right
to cancel the leave if the pregnancy ends other than by the
birth of a living child or if the child dies after birth); and
(c) of the rights the employee taking unpaid parental leave has
under:

{i) subsections 77A(4) to (6) (which provide a right to end
the leave early if the pregnancy ends other than by the
birth of a living child or if the child dies after birth); and

(i) section 84 (which deals with the return to work
guarantee); and

148 Fair Werk Act 2009
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Terms and conditions of employment Chapter 2
Modern awards Part 2-3
Terms of modern awards Division 3

Section 144

{b) employees must be specified by inclusion in a specified class
or specified classes; and

(c) organisations must be specified by name.

144 Flexibility terms

Flexibility terms must be included

(I} A modern award must include a term (a _flexibility term) enabling
an employee and his or her employer to agree on an arrangement
(an individual flexibility arrangement) varying the effect of the
award in relation to the employee and the employer, in order to
meet the genuine needs of the employee and employer.

Effect of individual flexibility arrangements

{2) If an emplovee and employer agree to an individual flexibility
arrangement under a flexibility term in a modern award:

(a) the modern award has effect in relation to the employee and
the employer as if it were varied by the flexibility
arrangement; and

(b} the arrangement is taken, for the purposes of this Act, to be a
term of the modern award.

(3) To avoid doubt, the individual flexibility arrangement does not
change the effect the modern award has in relation to the employer
and any other employee.

Reguirements for flexibility terms

(4) The flexibility term must;
(a} identify the terms of the modern award the effect of which
may be varied by an individual flexibility arrangement; and
{b) require that the employee and the employer genuinely agree
to any individual flexibility arrangement; and
(c) require the employer to ensure that any individual flexibility
arrangement must result in the employee being better off

Fatr Work Act 2009 203
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Chapter 2 Terms and conditions of employment
Part 2-3 Modern awards
Division 3 Terms of modern awards

Section 145

overall than the employee would have been if no individual
flexibility arrangement were agreed to; and
(d) set out how any flexibility arrangement may be terminated by
the employee or the employer; and
(e) require the employer to ensure that any individual flexibility
arrangement must be in writing and signed:
{i) in all cases—by the employee and the employer; and
(ii) ifthe employee is under 18—by a parent or guardian of
the employee; and

(f) require the employer to ensure that a copy of any individual
flexibility arrangement must be given to the employee.

(5) Except as required by subparagraph (4)(e)(ii), the flexibility term
must not require that any individual flexibility arrangement agreed
to by an employer and employee under the term must be approved,
or consented to, by another person.

145 Effect of individual flexibility arrangement that does not meet
requirements of flexibility term

Application of this section

(1) This section applies if:

(a) an employee and employer agree to an arrangement that
purports to be an individual flexibility arrangement under a
flexibility term in a modern award; and

(b) the arrangement does not meet a requirement set out in
section 144,

Note: A failure to meet such a requirement may be a contravention of a
provision of Part 3-1 {which deals with generai protections).

Arrangement has effect as if it were an individual flexibility
arrangement

(2) The arrangement has effect as if it were an individual flexibility
arrangement,

204 Fair Work Act 2009
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Overview of Findings

I have been asked to answer a number of questions about employees’ access to flexible
working arrangements (defined as any arrangement between an employer and employee
that permits the employee to meet their parenting or caring obligations while also
participating in paid work), including the operation of the right to request flexible work
pursuant to s 65 of the Fair Work Act 2009 (Cth) (Fair Work Act), the right to return
to work after parental leave pursuant to s 84 of the Fair Work Act, the use of Individual
Flexibility Agreements (IFAs) and other approaches adopted by employees for this

purpose.

The Right to Request — section 65 of the Fair Work Act

2.

Approximately one in five Australian workers requests flexible working arrangements
each year, a rate that has not changed markedly since the introduction of the s. 65 of the
Fair Work Act, also referred to as the National Employment Standards ‘right to

request’ provisions, in 2010.
The majority of requests are not made pursuant to s 65 of the Fair Work Act.

The most common reason for seeking flexible work is to care for children, with another

significant group seeking to care for disabled family members or elders.

Around one-quarter of employees are not happy with their working arrangements but

did not make a request for change.

There are strong gendered patterns around the rate of requesting and the kinds of
alterations sought. Women make most of the requests for flexible work. Women do
most of the unpaid care work in Australia, and they seek to adapt their paid work
primarily by working part-time, and by other means as detailed in paragraph 44. Men,
including fathers, are much more likely than women to continue working full-time, and
are more likely than women to seek flexibility measures such as variations to starting

and finishing times and the like.



10.

11.

Large and medium employers are more likely to receive requests. Requests are most
likely in female-dominated industries and permanent workers are more likely to make a

request than those employed as casual or on a fixed term contract.

A majority of requests (both informal and those made pursuant to s 65 of the Fair Work
Act) is approved in full, some requests are approved with amendments and a proportion

is rejected outright [see paragraphs 46 — 48].

The main reason for granting a request was associated with a ‘win win’ approach of
many businesses and employees: the employer was able to retain valued staff and
acknowledge that caring for family was important and a respected choice, while the

employee could continue their engagement with the firm with time to care.

The main reason given for refusal is operational grounds, including the difficulty of
finding another person to take up the time vacated by a worker going part-time.

Workplace culture and norms also play an important role, especially where informal,
undocumented processes are utilised to make and respond to requests for flexible

working arrangements.

Return to Work after Parental Leave — section 84 of the Fair Work Act

12.

13.

14.

15.

16.

Eighty-nine per cent of women in Australia take maternity leave around the birth of

their child. Within one year of birth, 79% of mothers had returned to work.

Seventy-one per cent returned to the jobs they had while pregnant, with 33% returning

to the same job with the same conditions.

One in five women returned to work with changes in job tasks or responsibilities and

one in five changed employer when they returned after maternity leave.

Nearly one in four women were made redundant while on maternity leave or dismissed

or their contract was not renewed by the employer.

One in ten workers (11%) who had not returned to work after one year said they could

not find work or negotiate a return to work.



17.

The characteristics of women not returning to work after maternity leave includes those
working short hours prior to the birth, those in lower status jobs, those in casual jobs,
younger women, those with lower educational levels, health problems or disabilities,
and those with poor English skills.

Individual Flexibility Agreements (IFAS)

18.

19.

20.

The utilisation of IFAs has been low: approximately 2% of Australian workers report
having an IFA with their employer.

Sixty-one per cent of employees who had initiated an IFA said the outcome was

flexibility to better manage non-work commitments [see paragraph 94].

Fourteen per cent of employees reported that they had had to trade-off conditions in
order to obtain a benefit from their IFA. Nineteen per cent of these were women and

12% were men.

Other techniques to balance work and family life

21.

The literature review undertaken in preparation of this report identified four methods of
adaptation to the balancing of work and family other than the statutory provisions
identified above: informal requests outside the statutory system; not asking for a change
in working conditions; ‘buying’ flexibility by trading off conditions and/or benefits of a

job either formally or informally; and exiting employment.



Question One

(a) What evidence or information is there, if any, about the utilisation of the ‘right to request’
in s 65 of the FW Act by parents and/or carers?

In answering Question 1(a), please include evidence or information, if available, about the
characteristics of employees and employers who are identified in your answers. For example,
the employee’s age, gender, and employment status (full time, part time, casual); whether the
employee is employed under a modern award, enterprise agreement, or other arrangements,
and the size of the employer’s business.

Evidence of utilisation of the right to request in s 65 of the Fair Work Act by parents
and/or carers

22,

23.

The Fair Work Act does not require employers or employees to report or hold records
on requests made pursuant to s 65, so there is no central bank of primary information
which can be accessed to answer this question. However, the General Manager of the
Fair Work Commission reports on the statutory ‘right to request’ scheme, and various
other quantitative and qualitative studies examine the incidence of requests for

flexible working arrangements both in the statutory context and beyond.

The Centre for Work and Life at the University of South Australia has conducted the
Australian Work and Life Index study (a national survey of 2,279 employees, see
Appendix 1 for more details) every year since 2007, most recently in 2014 (AWALI
2014). AWALI 2014 found that the rate of requesting flexible work, whether
pursuant to the Fair Work Act or through some other process, had remained relatively
stable across its 2009, 2012 and 2014 surveys, at around 20% of workers making a
request for flexible work arrangements in the period under examination.! The
evidence of AWALI 2014 is that 20% of employees made a request for flexible
working arrangements, but it was “rare that the actual provisions of s 65 are invoked”.
ABS data suggest that, as at 2012, the proportion of Australian employees with
flexible hours is also relatively stable at 31%. This figure had been 23% in 2006, with
the most significant increase occurring between 2006 and 2009.% The introduction of
Paid Parental Leave (PPL) by the federal government in 2011, an important change in

the statutory environment in which work-life decisions are taken, has also not

Natalie Skinner and Barbara Pocock, The Australian Work Life Index 2014: The Persistent Challenge:
Living, Working and Caring in Australia in 2014, Centre for Work and Life, University of South

Australia, Adelaide, 2014.
Australian Bureau of Statistics, Measures of Australia’s Progress, 2013, Cat No 1370.0.

6




significantly altered the use of flexible work arrangements by mothers after giving
birth. Amongst new mothers, the use of some kind of flexibility arrangement after
birth was 88% prior to the introduction of PPL and 90% in 2014.°

Only a small proportion of all requests made for flexible work arrangements are made
pursuant to the Fair Work Act’s right to request provisions: data collected by the
Australian Workplace Relations Study (AWRS) Data Centre in 2014 suggests just
over 1% of employers had received a request pursuant to s 65, although some 35% of
employers said they were unsure about whether the request had been made under the
Fair Work Act or not. The AWRS data show only 4% of employees reported making
requests pursuant to s 65 of the Act. The AWALI 2014 survey found that only 2.8%
of requests used the s 65 provisions and its procedures. AWALI 2014 shows that 57%
of requesters ‘just asked’ for the change. Some 40% applied under employer policy or

the term of an enterprise agreement.”
As Pocock puts it, the right to request:

has had absolutely no discernable effect on flexible request-making by Australian
workers: basically those who feel secure about asking, ask — and mostly get what they
ask for. They have reciprocal, respectful arrangements with their supervisors/employers
— and they ask from a place of relative power. Those who do not, do not ask.’

The low proportion of total requesters using the statutory provisions has remained
stable. Skinner and Pocock noted that despite growing awareness of the Act’s right to
request provisions amongst the AWALLI subjects (up from 30% to 40% of employees
aware between 2012 and 2014), there was little variation in the rate of requesting
between 2012 and 2014.° They conclude:

...successive AWALI surveys show that the existing RTR is not enlarging the
proportion of workers who request flexibility beyond those who felt comfortable ‘just
asking’ before the legal RTR was introduced.’

This finding was borne out in the qualitative survey of AWALLI requesters.®

Institute for Social Science Research, Paid Parental Leave Evaluation: Final Report No 4, University of
Queensland, 2014, 78.

Skinner and Pocock, AWALI 2014, above n 1, 4.

Barbara Pocock ‘Holding up half the sky? Women at work in the 21* century’ (2016) 27(2) The
Economics and Labour Relations Review 147, 157.

Skinner and Pocock, AWALI 2014, above n 1, 40.
Ibid, 5.



28.

According to the General Manager of the Fair Work Commission’s report into the
operation of s 65 using the AWRS data, while 40% of employers reported receiving a
request for flexible working arrangements, fewer than one per cent of employers
received requests pursuant to the Fair Work Act between July 2012 and 2014 when
the survey was undertaken.® The AWRS data shows that 1.8% of men made a s 65

request, compared with 6.2% of women.*°

Characteristics of requesters

29.

30.

31.

Women are more likely than men to request flexible working arrangements. AWALI
2014 found that 20% of workers had made a request for flexible work in the past 12

months, 25% of these workers were women and 15% men.

There are gendered patterns in relation to the utilisation of the various different kinds
of flexibility, including part-time work, working from home, change in shifts or
rosters, and flexible start and finish times. For example, following the birth of a child,
women who return to work seek to work part-time, whereas their male partners are
more likely to utilise flexibility around starting and finishing hours without an overall
reduction in hours. The ABS 2011 data found that 61% of male partners of women
with children under two years of age - 433,900 men - who started or returned to work
after the birth of their child used flexible working hours (other than a reduction in
hours, e.g. changed start and finish times) after the birth of a child, 31% worked from
home, and only 12% utilised part-time work. By contrast, 48% percent of the female
partners of these men (or 205,500 women out of a total 523,300 women with a child

under two) returned to work, and 84% of those women returned to work part-time.**

The Australian Human Rights Commission (AHRC) survey (for methodology see
Appendix 1) of 2,000 mothers and 1,000 fathers and partners made similar findings in

10
11

Natalie Skinner, Barbara Pocock and Claire Hutchinson, Report to Fair Work Australia, A Qualitative
Study of the Circumstances and Outcomes of the National Employment Standards Right to Request
Provisions, 2015, 45. An exception was the health sector employers who said more men were requesting
after an influx of younger male nurses with young families.

Bernadette O’Neill, General Manager’s report into the operations of the provisions of the National
Employment Standards relating to requests for flexible working arrangements and extensions of unpaid
parental leave under s 65 of the Fair Work Act 2009 (Cth) 2012 — 2015, Commonwealth of Australia,
Melbourne, 2015, Table 5.8, p 28.

Ibid, Table 5.8, p 28.

Australian Bureau of Statistics, Pregnancy and Employment Transitions, Cat No 4913.0, 2011. The 2011
data are the most recent in this data set.



32.

33.

34.

2014: 70% of those mothers returning to employment after giving birth requested
flexible working arrangements, while only 22% of fathers did. Whereas women most
commonly request reduced hours of work, men most commonly seek flexible hours

without hours reduction, and only 14% seek part-time work. "

The characteristics of employees making a request under s 65 were analysed by the
General Manager of the Fair Work Commission in 2015 as follows: 83% per cent of
the requesters had dependent children under the age of 15, and 17% did not."* The
most common reason a request under s 65 was made was to care for a child or
children (see paragraph 38 and following below). Women were three times as likely
to make a request compared to men (81% of those making a s 65 request were
women, compared with 18% who were men); a higher proportion of part-time
employees (53% of those making a request) than full-time employees (47%) made a
request. Thirty-six per cent of requests were made by employees aged 25 — 34; 41%
by employees 35 — 44; and 17% by employees 45 — 54. The majority of the requesters
(86%) were permanent employees; 5% casual and 9% fixed-term contract workers.

Wright et al note that:

While there is a large number of men who are not content with their work arrangements
there are few who formally request flexible hours, with many being much more likely
to ‘tinker” with work hours on an informal and temporary basis....The reasons for this
are not well researched.™

There were also variations across different age groups: 30% of 18 — 24 year olds, 22%
of 25- 34 year olds, 20% of 35-44 year olds, 16% of 45- 54 year olds and 15% of 55 -
64 year olds had made a request.”® The characteristics of requesters in the AWALI
2014 survey were as follows: 40% of mothers with pre-school aged children requested,
compared with 15% of men and 29% of women caring for elders or disabled

dependents.*®

12

13

14

15
16

Australian Human Rights Commission (AHRC), Supporting Working Parents: Pregnancy and Return to
Work National Review Report 2014, Sydney, 2014, 76.

O’Neill, General Manager’s report, above n 9, Table 5.8, p 28.

A Wright, A Crettenden and N Skinner, ‘Dads care too! Participation in paid employment and
experiences in workplace flexibility for Australian fathers caring for children and young adults with
disabilities’ (2016) 19 Community, Work and Family 340, 356.

Skinner and Pocock, AWALI 2014, above n 1, 40.
Ibid.



Characteristics of employers receiving requests

35.

36.

37.

There was some variation between the characteristics of businesses that received
requests pursuant to the Act. More requests were received by medium (20-199
employees) and large (over 200 employees) firms than small (5-19 employees), and
public sector organisations were more likely to receive s 65 requests than those in the

private sector."’

The AWALI 2014 survey found that requests were more prevalent in certain industries

and occupations:

...workers in sales and community and personal service occupations were most likely to
make a request to change work arrangements, which is not unexpected given the high
proportions of women working in these occupations. Conversely, requests are least
common in the more male-dominated occupations of technicians and trades and
machinery operation/driving. These patterns are consistent with the findings in 2012.

By industry, the rates of request in 2014 were highest in retail (28.8%), accommodation
and food services (34.6%), industries which were ‘more female-dominated with more
part time jobs than other industries in which rates of request-making were lower.”*°

The AWALI 2014 survey suggests that most workers did not identify which industrial
instrument, if any, their request was made under: 57% of requesters ‘just asked’ for the
change. Some 40% applied under employer policy or the term of an enterprise
agreement.”® The General Manager of the Fair Work Commission notes that it is a
limitation of the AWRS survey data that it relates to ‘the incomplete understanding of

research participants about industrial relations matters.”**

17
18
19
20
21

O’Neill, General Manager’s Report, above n 9, [5.2.2].
Skinner and Pocock, AWALI 2014, above n 1, 41.
Ibid, 42.

Skinner and Pocock, AWALI 2014, above n 1, 4.
O’Neill, General Manager’s Report, above n 9, [4.2.1].
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Question 1(b) What evidence or information is there, if any, about employer’s responses to
requests by parents and/or carers under s 65 of the FW Act? In answering this question,
please provide evidence or information, if available, about:

(i) the employee’s reason for requesting a flexible working arrangement under s 65
of the FW Act;

(ii) where the request is granted — the nature of the change in working arrangements
sought and granted; and

(iii) where the request is refused — the grounds of refusal.

In answering Question 1(b), please include evidence or information, if available, about the
characteristics of employees and employers who are identified in your answers. For example,
the employee’s age, gender, and employment status (full time, part time, casual); whether the
employee is employed under a modern award, enterprise agreement, or other arrangements,
and the size of the employer’s business.

Reasons for requesting a flexible working arrangement under s 65 of the Fair Work

Act
38.

39.

40.

In the Australian Workplace Relations Survey (AWRS) of 7883 employees and 3057
enterprises surveyed between February and July 2014, employers were asked what
reasons staff gave for requesting flexible working arrangements under the Fair Work
Act: 73% of employers stated that the reason an employee had made a s 65 request was
to care for a child or children; 28% reported that the reason for the request was to care
for a family member other than a child (including elderly relative); and 23% of
employers had received a request from a worker who was over 55 years of age. In

addition 3% reported requests related to experience of family violence.?

Employees reported to AWRS that the reason they sought flexible work was to care for
a child/children (55%), and the next largest category was employees who requested

because they wished to care for another family member (15%).%

Similarly, the AWALI 2014 data showed that the group most likely to request flexible
work was mothers who wished to care for pre-school children (41%),%* followed by
requests for employees who wished to care for elders (18.9%), with a further 6.3% who

combined both child care and elder care.?

22
23
24
25

O’Neill, General Manager’s Report, above n 9, [5.2.3].
Ibid [5.3.3].

Skinner and Pocock, AWALI 2014, above n 1, 4.

Ibid, 31.
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41.

42.

The Institute of Social Science Research evaluation of the federal PPL scheme (which
does not distinguish between informal requests for flexible working arrangements and
those made pursuant to s 65 of the Fair Work Act) found that 90% of mothers post-PPL
used at least one flexibility provision:

Permanent part time arrangements and flexible hours were the most commonly used
provisions, with nearly 60% of mothers with changed employment arrangements using
flexible hours and almost the same proportion taking permanent part time hours.?

AWALLI 2014 showed that the most common reason for a request for flexible work was
to reduce working time to accommodate child care in the home for pre-school age
children.?” The group most likely to request flexible work arrangements was mothers of
pre-school age children, making up 41% of requestors. Only 15% of fathers of pre-

school age children made a request.

Requests granted — the nature of the change sought

43.

The AWRS data includes information from employers about the flexibility sought by
employees who used s 65 to request a change in working arrangements (multiple
responses were permitted so these numbers do not add up to 100%): 67% of employees
sought a reduction in hours of work; 57% sought a change to start/finish times; 56%
sought a change in the days worked; 33% sought to work from home; 14% sought a
change in shift arrangements or rostering; 5% sought a change in amount of leave and
5% sought a change in role/responsibilities.”® As noted above at paragraph 38, the most
common reason these employees requested a change was to care for a child or children
and the second most common was to care for a family member other than a child.
Skinner, Pocock and Hutchinson reported that employers interviewed in their
qualitative study agreed that part-time work was the most commonly received request,
with the most common request being women returning from maternity leave wanting to
work part-time. The employers observed that that request (for part-time work for
women returning from maternity leave) had “increased most noticeably since the

introduction of the right to request.”*

26

27
28
29

Institute for Social Science Research, Paid Parental Leave Evaluation: Final Report No 4, University of
Queensland, 2014, 78-79.

Skinner, Pocock and Hutchinson, Report to Fair Work Australia, above n 8.
O’Neill, General Manager’s Report, above n 9, [5.2.3].
Skinner, Pocock and Hutchinson, Report to Fair Work Australia, above n 8, 44.
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Employers’ response to requests

44,

45.

46.

47.

48.

This section considers the available material on whether or not requests are acceded to
by employers, and the differences, if any, between the acceptance rates of informal

requests and those made pursuant to s 65 of the Fair Work Act.

The General Manager reported that, based on the AWRS data, the vast majority of
requests made pursuant to s 65 are granted. According to employers’ self-reporting of
their response to requests in the AWRS data, 90% of employers granted the request/s in
full, with a further 9% not being immediately granted.*® Employers reported that 60%
of those requests not immediately granted were accepted in a different form after

further discussion. !

According to AWRS employee evidence of requests made pursuant to s 65, 85% of
requests were accepted: 12% granted with amendments and only 2% refused.® Where
employees made an informal request outside the NES provisions (and not in writing),
76% employees reported that their request was accepted; 16% accepted with some

change and about 8% had their request refused.

The AWALI 2014 survey also found that the majority of requests (made both pursuant
to the right to request and in relation to other instruments or informally) were approved
but at a lower rate than that reported by AWRS: 64% were fully granted, 17% partly
granted and 11% refused, a pattern comparable to AWALI surveys in 2009 and 2012.
Part-timers were more likely to have their requests granted (71%) than full-timers
(57%).%*

Reasons given in the AWRS data by employers for accepting requests made under s 65

included:

...recognition of the challenges of combining paid work with care responsibilities and
recognition of the substantial benefits to employee well-being in assisting in reducing
work/life conflict through accommodating care responsibilities.*

30
31
32
33
34
35

O’Neill, General Manager’s Report, above n 9, [5.2.4].
Above [5.2.4].

Above [5.3.4].

Above [5.3.4].

Skinner and Pocock, AWALI 2014, above n 1, 42.
O’Neill, General Manager’s Report, above n 9, [5.3.5].
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49.

50.

51.

52.

53.

Employers in the qualitative survey of Skinner, Pocock and Hutchinson observed that
the existence of the s 65 provisions “had resulted in more careful and considered
decision-making with regard to flexibility requests, including the acceptance of requests
that were likely to have been rejected prior to 1 January 2010”. In the rare instances of
refusal, usually for business reasons such as staff shortages, the employer tried to find

an alternative arrangement.*
Qualitative employer interviews showed that employers who granted requests:

...recognised and respected the importance of parenting and family responsibilities, and
[the fact that] that work arrangements would need to be adjusted to support parents’
capacity to work and care for their children... Employers also recognised that the
organisation benefitted from accepting requests for flexibility, particularly in retaining
valuable employees.*’

The granting of a request was seen as a ‘win/win’ by employers.*

Reasons for acceptance or refusal of a request for flexible work may be influenced by
the personal view and values of the ‘gate-keeper’ manager who makes the decision.
Researchers found that in informal decision-making processes where law and employer
policy may not be adhered to, decision-making managers exercise great personal
discretion over whether or not requests are granted.* Qualitative research has shown
that decisions vary according to issues not mentioned in the legislation: for example,
employers “were more likely to accept flexibility requests where the employee is highly
valued, perceived to be trustworthy and could be expected to maintain their
performance and productivity when working flexibly”.*® This was also confirmed in

interviews with managers conducted by the AHRC:

Trust is an issue — the business needs to feel confident that the employee will not abuse
the trust of flexibility....1 would not allow such flexibility with every member of the
team. [l need to] trust[that they] will deliver regardless of where [they] work from.*

Reeve et al noted that where informality governed the application and granting of

flexible work, individual managers may make exceptions to their own unwritten rules

36
37
38
39

40
41

Skinner, Pocock and Hutchinson, Report to Fair Work Australia, above n 8, 45.

Ibid, 50-51.

Ibid, 4.

Baird and Heron ‘“Women, work and elder care: new policies required for inclusive growth’ in P Smyth
and J Buchanan (eds), Inclusive Growth for Australia: Social Policy as Economic Investment, (2013)
242,252,

Skinner, Pocock and Hutchinson, Report to Fair Work Australia, above n 8, 4.
AHRC, Supporting Working Parents, above n 12, 140.
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54.

55.

in special cases, suggesting that the impetus to grant requests of valued, trusted workers

might be deep-seated even where not expressed in formal policies or law.*

Managers were willing to make exceptions to their informal rules or create informal
arrangements for employees who were highly valued because of their skills,
knowledge, productivity or ability to give a bit extra to the organisation.*®

The determination by individual managers of which staff did represent such value
created “significant scope (for the manager) to interpret values such as employee worth

according their own criteria and on a case-by-case basis”.*

This aspect of decision-making was also reflected in employee attitudes that they were
asking for a personal favour in seeking flexible work, which, if granted, meant they
were ‘lucky’ and should express gratitude. Walters and Whitehouse analyse this
construction of the requesting process and decision-making in terms of ‘entitlement’
and ‘resignation’: those workers who perceive they do not have an entitlement to
flexible work are more likely to see access to flexible work as associated with ‘a sense

of guilt, gratitude or obligation.”*

Grounds for refusal

56.

57,

In the AWRS survey of employers, the most common reason given by employers for
refusing a request was that the request was ‘not operationally viable’, with employers
identifying negative impact on productivity/efficiency or customer service as reasons
for refusal.*® Similar information was gleaned from the qualitative interviews by
Skinner et al: four of the employers interviewed had refused requests for organisational
or business reasons, most commonly staff shortages “due to factors such as

organisational downsizing or a lack of employees available to fill particular shifts”.*’

There were some reports of difficulties in acceding to requests in small units within
larger enterprises. One individual example of this is given in the qualitative study
conducted by Skinner et al. In that case, a human resources professional who had asked

42

43
44
45

46
47

Reeve et al, ‘Regulation, Managerial Discretion and Family-Friendliness in Australia’s Changing
Industrial Relations Environment’ (2012) 54(1) Journal of Industrial Relations 57, 68.

Ibid, 70.

Ibid, 71.

Peter Walters and Gillian Whitehouse, ‘Mothers’ perceptions of support in the workplace: a sense of
entitlement or resignation?” (2015) 51(3) Journal of Sociology 769,771.

O’Neill, General Manager’s Report, above n 9 [5.2.4].
Skinner, Pocock and Hutchinson, Report to Fair Work Australia, above n 8, 53.
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58.

59.

60.

to reduce their working time from 0.8 FTE to 0.6 FTE had been refused outright
because they worked in a small unit of four people which, in the employer’s view,
could not function with fewer staff. The head of HR in the firm was “not confident that
a job share arrangement would be suitable or effective for the participant’s particular
position.”® This employee and two other employees (one whose request had been
partially met and another who had not yet heard back on their request) were either
planning to leave their employment or already had, in response to the outcome of their

request.*

While most requests were granted and where refused, alternatives were sometimes

offered, in other cases employers did not take that approach:

...some managers make very little effort to accommodate employee requests, taking the
rather narrow view that the only requirement is to consider the request.”

One example of this kind of approach is given by the Australian Human Rights

Commission:

Karen is a midwife in a public hospital. Her work involves rotating rosters and shift
work. On return to work after parental leave, Karen requested to work less hours and on
certain days due to limited child care options. Her request was denied and her manager
refused to be flexible with the rosters. The reason given was that rostering was hard
enough to do with shit work and there was a requirement to have certain numbers of
staff working at any one time. However, Karen was aware that other departments could
be flexible with their rosters.

Some industries claimed it was difficult to accede to flexible work in general (for
example, legal industry based on billable hours) or particular roles (customer
facing/sales) where ‘client demands are unpredictable and immediate.”* And working
environments with shift work and rosters were seen by some employers as difficult to
adapt to flexible working requests. Particular patterns of work such as fly-in/fly-out
(which may involve four weeks away from home, then a one week break) made it

difficult to accommodate flexibility.*
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Skinner, Pocock and Hutchinson, Report to Fair Work Australia, above n 9, 32.
Above, 33.

Above, 53.

AHRC, Supporting Working Parents, above n 12, 95.

Ibid, 140.

Ibid.
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61.

62.

63.

64.

In relation to the impact on productivity, the issue of being able to find a replacement
staff member for the hours cut from someone’s job as a result of a request for part-time

work was seen as problematic by some employers:

When an employee is coming back from maternity leave and [requests] to work part
time, this means that we are missing [somebody to cover] the other days [when they not
in the office], which has a huge effect on productivity.>*

The AHRC found that not all employers fully understood what flexible work means or

how it works, with one employer commenting:

Flexibility [is] still seen as part of the “too hard” basket. What’s more [negotiating a
flexible work agreement] can be challenging if employees feel reluctant to share their
requests for flexible work upon return to work for fear of appearing uncommitted to
their job.>

Even in firms with established work/life balance policies and large human resources
functions, there could be gaps between workplace policy and the actual practices of

managers when determining requests from staff:

The organisation has written policies in relation to part time work, which sounds great,
but it...says something along the lines of part time work can be granted, where it is
operationally suitable — and hence that line is used all the time as a basis for refusal of
part time work.

Returning [maternity leave] employees were seen as a problem to be eradicated rather
than an asset to be nurtured... Out of a global workforce of 35,000 employees, and a
finance department workforce of 800 employees, [Human Resources] couldn’t provide
me with a single example of [job share arrangements]. *®

As noted above in the discussion of the reasons why employers accede to requests,
some researchers examine the broader organisational context within which individual
decisions on requests are made.>” Skinner et al argue that a ‘supportive organisational
culture’ is important to an employer’s willingness to approve flexible working
arrangements, whereas an “unsupportive organisational culture is one of the strongest
and most consistent predictors of work-life conflict”, based on meta-analyses by
Kossek et al 2011 and others.>® Workplace culture, defined by Walters and Whitehouse
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Ibid,140.

Ibid.

Ibid, 95.

Reeve et al, ‘Regulation, Managerial Discretion and Family-Friendliness’, above n 42.

Kossek et al, “Workplace social support and work-family conflict: a meta-analysis clarifying the
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Personnel Psychology 289; Barbara Pocock, Sara Charlesworth and Janine Chapman, “Work-family and
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65.

66.

as ‘the everyday shared symbols or dispositions in a workplace’,*® may trump extant

work-life balance policies.®® Organisational culture or cultures may shape not only
attitudes within the workplace to requests for flexible work but also reflect underlying
values and expectations to do with broader social roles such as mother, father,
dependent, family, carer, grandmother, grandfather and so on. Pocock, Charlesworth

and Chapman found:

...strong undercurrents of traditional values...with contradictory norms that support
women’s increased employment participation yet insist that mothers’ primary
responsibilities are to their families. This norm can be described as the expectation and
cultural assumption that workers are willing and able to prioritise work over other life
activities and commitments such as care for children and elders.®

Crettenden et al stated in relation to their study of mothers who were primary carers of

children with a developmental disability:

...there is an apparent societal expectation in Australia and other Anglo-Saxon
countries, reflected in the words of fathers and mothers in the survey (Juggling Work &
Care — see Appendix 1), that career progression and greater work responsibilities are
tied to spending longer hours at work. .. %

Unconscious bias on the part of decision-makers may influence their perceptions of
whether or not roles can be successfully performed part time and the costs and benefits
of acceding to flexible work requests. The AHRC investigation into discrimination
against pregnant workers and mothers returning to work found that workers on flexible
conditions encountered both unconscious bias and direct discrimination. Workers with
flexible conditions such as part time work, job sharing, working from home and flexible
start/finish times experienced negative attitudes from managers and colleagues:

I continuously have had to deal with prejudiced statements on what a part time person
can do. There is still very much a culture of “part time person: part time brain.’

The company has recently confirmed that there will be no possible career progression
within the company for any part time senior staff. They have raised this on the grounds
that because | am not able to participate in late afternoon events such as Friday evening
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work-life pressures in Australia: Advancing gender equality in “good times”? (2013) 33 International
Journal of Sociology 594.

Walters and Whitehouse, ‘Mothers’ perceptions of support’, above n 45.
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Quoted in A Wright, A Crettenden and N Skinner, ‘Dads care too! Participation in paid employment and
experiences in workplace flexibility for Australian fathers caring for children and young adults with
disabilities’ (2016) 19 Community, Work and Family 340, 356.
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67.

68.

drinks I am not able to mentor junior staff and am hence not a constructive part of the
office culture.®

A significant minority of workers in various studies report that their jobs/workplaces
are not suitable for flexibility and that adaptation is impossible. The ABS found that
74% of the partners of mothers with children under 2 (that is 322,400 out of the cohort
of 433,900 male partners) did not use flexible work arrangements: 50% of those who
did not use flexible work arrangements reported that such arrangements were not
available, and another 20% did not know if there were such arrangements available to

assist them to care for their child.%*

The AWALI 2014 report noted that 15% of workers reported that flexibility was “not
possible or available” in their jobs.®> Nineteen per cent of surveyed fathers who were
secondary carers for their disabled child also reported that they could not obtain
flexibility if they wanted it.°® The research into organisational culture and prevailing

norms raises a question about whether their perceptions are in fact correct.
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AHRC, Supporting Working Parents, above n 12, 128.
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Question Two

What evidence or information is there, if any, about the number of employees who:
(1) take parental leave (as opposed to, for example, resigning from work); and
(i) return to their pre-parental leave position; or
(iii) return to an alternative position; or

(iv) are unable to return to their pre-parental leave position or an alternative position
and are made redundant.

In answering Question 2, please include evidence or information, if available, about the
characteristics of employees and employers who are identified in your answer. For example,
the employee’s age, gender, employment status (full time, part time, casual); whether the
employee is employed under a modern award, enterprise agreement, or other arrangement,
and the size of the employer’s business.

The number of employees taking parental leave

69. The AHRC found that in 2014, 89% of mothers took some form of leave to care for
their child after birth. The federal PPL scheme provides for 18 weeks paid leave, and
60% of mothers took leave other than, or in addition to, the 18 week period, including

unpaid parental leave and annual leave.®’

Who accesses parental leave?

70. The same study found that young mothers (18-24) were less likely to take leave (74%)
than mothers aged 25-34 (93%) and those aged 35 years and older (92%). Women in
casual jobs during their pregnancy were less likely (68%) than mothers in permanent
jobs (95%) to take leave to care for their child. Full time workers (94%) were more
likely to take leave than part time (83%). Those in large workplaces were the most
likely to take leave (93%), medium (90%) and small (81%).%

Evidence of the number of employees returning to their pre-parental leave position

71. The AHRC found that 79% of mothers who took leave to give birth and care for their
child in its first months returned to work within 12 months. Mothers who were in

¢ AHRC, Supporting Working Parents, above n 12, 47.
68 H
Ibid.
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72,

73.

74.

75.

permanent positions and employed in larger organisations took more leave than those

employed on a casual basis and in smaller workplaces.®

The federal PPL scheme has increased the proportion of women returning to work after
maternity leave, and increased those who return to the same job. The 2014 PPL
Evaluation found that one result of the operation of PPL was that women tended to
return to work about six months later than they had prior to the scheme’s introduction.
Of these, 77% of women return to the same job as before the birth (this figure was 73%
before the introduction of PPL). The proportion of women who returned to their job on
the same conditions (including hours and pay) also increased from 28% prior to PPL to
33% in 2014."

Of the women in the AHRC survey who had not returned to work after having a child,
about half (49%) said they preferred to stay at home and were able to do so financially;
17% had another child or were pregnant again; 14% could not find childcare or thought
it was too expensive; and one in ten (11%) could not find work or could not negotiate

return to work arrangements.”*

The ABS found in November 2011 there were 205,500 mothers with children under
two who had started or returned to work after the birth of their child, about 39% of the
total number of mothers with at least one child under two. The most common reason for
returning was ‘to keep job/employer requested return’ (26%), financial (15%) and to
maintain self-esteem (15%).

There is strong evidence that Australian women wish to work part-time after the birth
of a child.”” Of the 205,500 women discussed in the previous paragraph, 84% usually
worked part-time, with a majority (54%) working between 15 — 34 hours per week.”
Mothers with children under one year old who are in paid employment work part-time
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76.

77,

(16%) or full-time (1%) while the rest are on leave or not in employment.”* Baxter
showed that mothers’ workforce participation increases with the age of their children:
by the time their child is one year old, 44% of mothers are in employment, rising to
75% when the child is eleven.” She stated that “(o)ne of the very significant features of
maternal employment in Australia is the high incidence of part time work”. Thirteen
per cent of women with children under one year of age work fewer than 15 hours a

week.®

Therefore, most mothers who are not already working flexibly are likely to seek
flexible working conditions on their return to work. There is some evidence that the
preferred hours of work for women to combine work and care for their child are not
always available: the Australian Institute of Family Studies reports that “some mothers
in their FCCS survey group”’ returned to work full-time because “part-time work was
not available to them in their job or if they wanted to continue their career”.”® The
authors state:

We heard this especially from FCCS parents with less say over their shifts, inflexible work

hours, or particular constraints at home, such as being a single parent or having a partner who
also works shifts "

This is also confirmed by the ABS which found that of the women who had returned to
full-time (33,200 women or 16% of the total number of women with a child under two
who had returned to work), six in ten preferred to work part-time.®® The remaining 84%

were employed part-time on their return to work.

Evidence of the number of employees returning to an alternative position

78.

ABS data shows that in 2011 there were 185,800 women (36% of the total number of
women with a child under two) who had a job during pregnancy and had started or

returned to work with a child under two at the time of the survey. Of these, “80%

74

75

76
7
78

79
80

Australian Institute of Family Studies, Flexible Child Care and Australian Parents’ Work and Care
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79.

returned to the same employer and about one in five (19%) of these women reported
returning to a role where their job tasks and/or responsibilities changed”. Twenty per
cent of the mothers returning to work changed employer/business. 104,500 women with
a child under two (27% of the total number of women with a child under two) who had
had a job during pregnancy permanently left their job, almost half of these (49%)

saying the reason was “to care for the child.” &

Most women returning to work after maternity leave requested adjustments to their
working arrangements and most of these requests were granted, which suggests that
they returned to a job which had changed from the one they left prior to giving birth. Of
the 84% of women who returned to work as an employee, 77% requested adjustments
to their working arrangements: most asked for part-time work or job sharing (50%),
flexible hours (32%), a change in start and finishing times (16%) and changes to

shift/roster patterns (15%). The majority of these requests were granted (89%).%2

Evidence of the number of employees who are made redundant

80.

81.

82.

In its 2014 survey of discrimination against pregnant women and mothers returning to
work, the AHRC found that nearly one-quarter (23%) of 2,000 women surveyed
reported being made redundant through restructuring, or being dismissed or not having

their fixed term contract renewed during maternity leave or on returning to work.®

The same survey found that one in ten women (11%) who had not yet returned to work
reported that they either could not find work or could not negotiate return to work

arrangements.

In 2011, the ABS studied a cohort of 523,300 mothers with at least one child under
two: 104,500 or 27% of women left the job they had had during pregnancy, with 49%
of this group identifying their reason for leaving work as “to care for the child”. The

remaining nearly three-quarters of mothers did not leave their jobs.®
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83.

Cooper and Baird, in their 2016 analysis of qualitative interviews with 66 employees
and managers at two very large companies (see Appendix 1 for details) found that a
“significant group” of women who had taken maternity leave found that a major
organisational restructure had occurred while they were on leave, and some found their
job no longer existed, despite the legal protections in place for women returning from

maternity leave.%

Characteristics of women exiting employment after maternity

84.

85.

As noted above, in its 2014 survey, the AHRC found many pregnant women and
women returning to work after giving birth suffered discrimination. The survey also
found that nearly one third of the women who had experienced discrimination at this

time either resigned or started looking for another job.*

Baxter provided an analysis of the characteristics of mothers in relation to their
participation in employment after having a child. She found that there are high rates of
exit from employment amongst those who had been in short hours work prior to giving
birth (fewer than 15 hours per week), those in lower status occupations and casual jobs.
Generally, participation in employment after giving birth was lower for younger
mothers, those with lower levels of education, or with health problems, those who are
Indigenous and those with poor English proficiency. Single mothers or those with a
non-employed® partner also had lower levels of engagement in paid work, as did
mothers who were not employed when pregnant with their first child.®
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Question 3

What evidence or information is there, if any, about:

(i) the utilisation of IFAs by employees and employers to meet the needs of (1) parents and
(2) carers.

(i) the suitability of IFAs to meet the needs of employees who are parents or carers, for
example, are IFAs applicable to terms in modern awards that deal with hours of work?

In answering Question 3, please include evidence or information, if available, about the
characteristics of employees and employers who are identified in your answer. For example,
the employee’s age, gender, employment status (full time, part time, casual); whether the
employee is employed under a modern award, enterprise agreement, or other arrangement,
and the size of the employer’s business.

Utilisation of IFAs to meet the needs of parents and carers

86.

87.

In 2015, the Productivity Commission published a report into workplace relations
regulation in Australia which found that “2% of Australian employees covered by the
Fair Work Act” had reached an Individual Flexibility Agreement (IFA) with their
employer. The final report expressed surprise that more employers and employees did

not use IFAs, and noted that “many had not even heard of them”.%

The Fair Work Commission General Manager reports on the use of IFAs, and her
analysis of the period 2012 — 2015 based on the AWRS data found that 3% of
employers reported that they had only one employee subject to an IFA, and a further
11% had more than one employee with an IFA.”* The AWRS data from employees
showed that 2% of employees had made an IFA during the research period.** This
small percentage of employees using IFAs creates problems for data analysis: as the
General Manager pointed out, if young people represent 15% of the workforce, and IFA
use is at 2%, “then only 3 in every 1,000 employees randomly sampled would be both
young and have an IFA.” This “limits the ability to generalise the findings.” With this
caution in mind, it is noted that employees with a dependent child were about twice as

likely to have an IFA than those without a dependent child.®
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88.

The main reason given for not using IFAs by those employers who did not have any
was “a preference for using informal/undocumented arrangements as an alternative”
(43%), but this varied by employer size. Large employers said that their enterprise
agreement “offered sufficient flexibility”.** Another significant reason for not having
IFAs given by employers in the AWRS data was that “no employees wanted a flexible

work practice.”®

IFAs and other industrial instruments

89.

Employers reported that in about three-quarters of cases (77%) the IFA was created to
vary a condition of employment found in a modern award, while 21% varied a

condition found in an enterprise agreement. A further 1% varied conditions from both.*

Characteristics of employers making IFAs

90.

91.

Large employers (38%) were more likely than medium (20%) or small employers
(12%) to have made IFAs; public sector organisations were more likely than private
sector enterprises (41% compared with 14%). There was a geographical pattern to IFA
use: employers from Tasmania, the Northern Territory and the Australian Capital
Territory were most likely to have an IFA, with Victoria and Queensland least likely to
have made an IFA.97

Of the employers with a single IFA, in 86% of the cases the employee had initiated the
IFA, 81% of whom were existing employees within the enterprise.98 Amongst the
multi-IFA employers, 67% reported that all or some of the IFAs they had made had
been initiated by the employee.99

The characteristics of employees with an IFA

92.

The characteristics of employees who were the sole employee with an IFA in the
business were as follows: 72% female, 11% from a non-English speaking background,
38% part-time, 13% casual, and 20% were over the age of 45. In the firms with more

than one IFA, 35% had made their IFAs exclusively with female employees, and 48%
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Ibid, [5.1.4].
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had made some of their IFAs with female employees. More multi-IFA employers had
made IFAs with part time employees than with casual employees.100 In the multi-IFA
employers, 44% of firms had made IFAs solely with female employees, while 20% had
made IFAs solely with male employees. Of all the employers who reported that all their

IFAs had been employee initiated, 53% were made only with female employees.101

Suitability of IFAs to meet the needs of employees who are parents or carers

93.

94.

95.

Seventy-six per cent of employers who had made IFAs varied arrangements for when
work is performed; 29% varied overtime provisions; 23% varied penalty rates
provisions; 27.5% varied allowances provisions; 19.6% varied leave loading
provisions; and 36% varied payment of wages. Where an employer had an IFA or IFAs
initiated by the employee, 85% of these instruments varied arrangements for when
work is performed, compared with 62% where the employer initiated the IFA.'%

Employers reported that employees were better off under the IFA because of improved
work-life balance (54% of employers), and 48% of employers with IFAs reported that
the IFA meant that workers were “able to meet non-work commitments (eg child
care).”**® Employee data on the IFA reflected the employer information above: 55% of
IFAs initiated by employees varied arrangements for when work was to be performed.
Of female employees initiating an IFA, 59% of the IFAs varied when work was to be
performed, compared to 37% of men. Almost 60% of employees aged 55 years or more

reported that their IFA varied when work was to be performed.*®

In terms of outcomes for employees, 61% of employees who had initiated IFAs
reported that an IFA outcome was “flexibility to better manage non-work related
commitments”. This figure was 42% across all employees with IFAs, including those
initiated by employers. The FWC General Manager noted:

A small number of employees who had responded ‘other’ (to question about the
outcomes of the IFA) noted that their IFA allowed them to change their employment
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96.

97.

98.

arrangements from full time to part time or permanent to casual. Some IFAs facilitated
a transition to retirement or a return to work after a period of parental leave.'®

Around 14% of all employees reported that they had sacrificed pay or conditions in
order to benefit from their IFA (19% of women said they had done so, compared with
12% of men). Part-time and casual employees were more likely to have sacrificed pay
and conditions than full-time and permanent employees, and were also less likely to
view themselves as better off as a result of the IFA. Young workers and those from
non-English speaking backgrounds were also more likely to consider that the IFA

reduced their working conditions without making them better off.

Overall, the suitability of IFAs to meet the needs of employees seeking flexible
working arrangements is limited by several factors. First, the IFAs are a regulatory
instrument designed to permit a deviation from the existing legally binding terms of an
award or enterprise agreement. This includes the jettisoning of monetary payments for
unsociable hours or overtime. As we have seen, women are most likely to seek flexible
working arrangements with the most common reason being to care for a pre-school
aged child. The evidence shows one in 20 female employees reporting ‘sacrificing’
conditions of employment in order to obtain a benefit from their IFA (whether it be
capacity to care or another non-care reason such as preparing to retire). Whereas the
right to request provision is structured to create a conversation about accommodation,
the IFA system actively raises the question about trading off conditions for flexibility, a

reality reported in the evidence of the AWRS study.

The second reason IFAs are not ideal instruments for obtaining flexible work is that
they can be terminated by either party in a relatively short period. This creates potential
unpredictability for carers, who may need to make arrangements (for, say, out of home
child care) well in advance. And the AWRS data suggests that termination of an IFA no
longer suitable for family care needs, for example, may not be an option for unhappy
employees: AWRS showed that 88% of employees unhappy with their IFA did not
intend to terminate the agreement: most “preferred not to say the reasons...though
some verbatim (sic) responses indicated that they did not want to risk losing their

1 106

jobs”.
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Question 4

What evidence or other information is there (if any) about the nature and utilisation of family
friendly working arrangements other than those discussed at Questions 1, 2 and 3 above?

In answering Question 4, please include evidence or information, if available, about the
characteristics of employees and employers who are identified in your answer. For example,
the employee’s age, gender, employment status (full time, part time, casual); whether the
employee is employed under a modern award, enterprise agreement, or other arrangement,
and the size of the employer’s business.

99.

The research undertaken for this paper suggests that employees adopt different
approaches when confronted with a need to adapt work for family care responsibilities
other than making an application under one of the statutory provisions of the Fair Work
Act. Four approaches are discussed: the use of informal procedures to request a flexible
working procedure; a decision not to request a change in working arrangements despite
being unhappy with the existing ones; ‘buying’ flexible working conditions from their
employer by trading off existing entitlements and/or benefits of their current job in
order to achieve the accommodation required; and finally leaving a job or the

workforce generally.

Use of informal procedures

100. As noted above, it is clear from a number of different sources that applications for

flexible work arrangements made pursuant to the Fair Work Act form a small minority
of the total number of requests for flexible working arrangements. For example, the
AWRS data set show that a little more than 40% of the 3,057 employers received a
request for a flexible working arrangement between 1 July 2012 and 2014, but only 1%
of employers reported receiving a formal request pursuant to s 65 of the Fair Work
Act.*”” Similarly, some 2,200 out of 7,883 employees in the AWRS sample (28%) said
they had requested flexible work arrangements between July 2012 and 2014, but only
345 employees (4%) were identified as having made these requests pursuant to s 65 of
the Act.’® In relation to the use of IFAs, AWRS data suggest that “informal flexibility
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101.

102.

103.

104.

is much more prevalent than formal IFAs” (92% of those with a flexible work

arrangement had made an informal agreement, compared to 8% with an IFA):

In the first half of 2014, just over 30% of employees reported having an informal
flexibility working arrangements with their employer that was not documented and
signed.’®

The Cooper and Baird case study of two large companies found “informality ruled in
the request and response process in both organisations:, with company procedures

routinely ignored. One interviewee said

...there is a working from home form that’s supposed to be filled in, but to be honest |
haven’t filled it in.**

The researchers found that the informal discussions between line manager and
employee often failed to cover important matters of substance, such as the performance
expectations and workload of the worker if the request for shorter hours were granted.
It was ‘rare’ for agreements to include an undertaking about the redistribution of
workload from the former working hours arrangement.** They state that:

Despite the existence of detailed policies and procedures for assessing [requests for] FWA
[sic, the authors are referring to flexible work arrangements] within both case studies and at
the national policy level, the vast majority of interviewees, line managers and employees in

both case studies lacked a clear understanding of organisational policies, enterprise agreement

provisions, where relevant, or broader legal rights in relation to accessing flexible work.*?

Only 13 of the 33 employees surveyed had heard of the s 65 provisions in the Fair
Work Act, and the “overwhelming majority had a poorly developed understanding” of
both the substance and procedures enshrined in the law.*® This vacuum around the

actual policy and legal requirements:

...potentially opened a space for line managers to exert more influence, both formally
and informally over employee access to flexible work arrangements.™*

As discussed above, an approach based on informality shapes whether or not staff

perceive they have entitlements in relation to work-life balance.™® Baird and Cooper
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state that this explains the fact that staff did not perceive any entitlement to flexible
work, and they linked their successful requests to being ‘lucky’ and expressed their
gratitude to the person who had approved their request.*® Staff making a request may
be made to feel guilty for doing so, as in the case of a father who sought to reduce his
days from five to four a week: the man’s wife reported that “he was told how working
four days a week would negatively impact on the workplace. He was made to feel
guilty for asking for flexible working arrangements”.**" Informality is more likely to
mean that decisions about requests were subject to the personal outlook and values of
the line manager, rather than the extant company or legislative policies, substance and

processes.'®

The strategy of no change: the “‘discontented non-requesters’

105.

106.

The AWALLI 2014 survey identified a “sizeable group’ of “‘discontented non-requesters’
who were not happy with their work arrangements but did not request flexibility.**
AWALI 2014 found that 80% of workers made no request, and of these 61% were
happy with their work arrangements, 15% said flexibility was not possible or available.
There remained 31% of the non-requesters (this group was 23% of the whole sample)
who were not content with their current working arrangements but did not make a

request.

In Australia generally there is a mismatch between worker preference and hours
worked: ABS data showed that in 2015, 1.8 million Australians reported they would
prefer to work fewer hours than they usually worked each week. Of these, more than a
third (36%) wanted to work 6-10 fewer weekly hours, with an equal proportion (15%
each) preferring 1-5 fewer hours a week, and 11-15 fewer hours a week.'?! The ABS
reported that 35% of men and 42% of women always or often felt rushed or pressed for
time. Rates were higher among those who provided care to another person than those

who did not provide care (46% compared to 29% for men and 55% compared to 33%

115
116
117
118
119

120
121

Walters and Whitehouse, ‘Mothers’ perceptions of support’, above n 45, 769.
Cooper and Baird, ‘Bringing the right to request to life”, above n 86, 575.
AHRC, Supporting Working Parents, above n 12, 128.

Cooper and Baird, ‘Bringing the right to request to life”, above n 86, 576.

Natalie Skinner and Barbara Pocock (2011) ‘Flexibility and Work-L.ife Interference in Australia’ 55
Journal of Industrial Relations 118; Skinner, Cathcart and Pocock (2016), ‘“To ask or not to ask?’, above
n 60, 103.

Skinner and Pocock, AWALI 2014, above n 1, 43.
Australian Bureau of Statistics, Characteristics of Employment, Australia 2015, Cat No 6333.0, 2016.
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107.

for women).*?? The AWALI 2014 survey found that 63% of women working full-time
and 49% of men working full-time experienced chronic time pressure; while 52% of
women working part-time and about one-third of men working part-time experienced

frequent time pressure.'?

Research on these non-requesters, and the links to general data on working time
preferences and work stress, is in its infancy. In 2016, Skinner et al used qualitative
empirical techniques to examine the reasons underlying a decision not to request
flexible working arrangements of 29 ‘discontented non-requesters.” This research
showed that the decision not to request change could be attributed to a range of factors.
This included low knowledge of the right to request, a policy-practice gap in the
workplace, unsupportive workplace culture and practices of individual managers which
may in some cases feed into fear of reprisals if the request was made. This research also
suggests that being a discontented non-requester may be a stepping stone to resignation:

one in four of the non-requesters studied by Skinner et al had changed jobs.'**

‘Buying’ flexibility?

108.

109.

Where flexibility arrangements are subject to informal workplace decisions — largely
detached from industrial instruments and workplace policies where they exist —
workers’ requests for flexibility are subject to the personal discretion of the decision-
maker, usually their line manager, who is the de facto ‘gate-keeper’ to work-life
adaption.® The strong role of personal managerial discretion in the informal processes
may lead to workers ‘paying’ for the “favour’ they are seeking even though this trading
off is not part of the statutory right to request and is unlikely to feature in formal

workplace policies.

In their case study of two large firms, Cooper and Baird found that verbal agreements
could change hours without any undertakings about reducing workload, job redesign or

reassessed performance goals:

122

123

124
125

Australian Bureau of Statistics, Gender Indicators, Australia 2013, Cat No 4125.0, 2013 (2007 figures).
Skinner and Pocock, AWALI 2014, above n 1, 17.

Skinner, Cathcart and Pocock (2016) 26 Labour and Industry ‘To ask or not to ask?’, above n 60.
Cooper and Baird, ‘Bringing the right to request to life”, above n 86.
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Many employees felt...compelled to undertake a similar volume of work, regardless of
undertaking less paid hours.'?

I have been carrying a full-time workload for a number of years now despite part time
hours. But I still cannot keep up with colleagues without children who work way
greater than full-time hours, and work on weekends or later at night as they don’t have
childcare duties.*”

110. The Australian Human Rights Commission research found significant discrimination

111.

112.

against

pregnant women and women returning to work after giving birth, some of

which took the form of de facto trade-offs in exchange for flexible work.*?® Half of the

women

surveyed reported discrimination “when they requested flexible work

arrangements”.**® Some women “said they felt pressured by the employers to give up

their permanent status and accept casual employment in return for flexibility.”** For

exampl

e, one participant of the survey stated:

On return to work my employer advised me...that unless | was going to come back [to]
work full time, then | would be expected to take on a new position, and that position
would be demoting me [two levels down]. | indicated that the role could easily be
performed in a part time capacity...or the role could easily be performed in a job share
capacity. Both suggestions were refused and my employer was not willing to
contemplate a trial period.**!

In another case, the worker achieved flexible working arrangements at the cost of “a

reduction in role and salary and poor performance review.:*** Another respondent

commented:

Onee

I was still granted flexibilities, ie work from home, reduced hours etc but they were in a
demoted position and not the one | held immediately before commencing parental
leave.'*

mployee reported that working flexibly made jobs less secure:

The company was going through a restructure and were making people redundant.
Three people from my team were made redundant, a father who came back from 12
months parental leave, a female part time worker with two children and myself, part
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130
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Ibid, 577.
AHRC, Supporting Working Parents, above n 12, 128.

Ibid, 43.
Ibid, 43.
Ibid, 86.
Ibid, 95.
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time and pregnant...all three of us sat in the top 10 of high performers, but people who
were full time and under-performing kept their jobs. ***

Finding another job or exiting employment altogether

113.

114.

115.

As discussed in the responses to questions 1 — 3 above, one response to workplace
inflexibility is for individual employees to leave that job and find another one. Some

workers may decide to exit the workforce altogether.

In the context of people caring for adults or children with a disability, Hill et al estimate
the risk of exiting employment for workers with these caring responsibilities using the
HILDA longitudinal data. Those at higher risk of leaving employment to care were
those in casual employment (and 84% of casual workers are employed part time), those
working part time prior to commencing caring, those with no supervisory
responsibilities, non-union members and those working for a smaller firm (under 100
employees):

The finding that casual employees are more likely to leave employment may indicate

that employees in these jobs are less able to negotiate change in their employment

conditions that facilitate caring...part time work was more likely to be precarious, with
43% of part timers working casual.*®

Workers who cared for a disabled person and who also had a child under five faced an

increased risk of leaving employment altogether of 50% compared with the baseline

predication of the risk of a new carer leaving employment of 8%.%

CONCLUSION

116.

This report shows that employees are seeking to adapt their working times in order to
meet their domestic care responsibilities in significant numbers. The statutory schema
of s 65 of the Fair Work Act plays only a marginal role in shaping the processes of
request and employer response. While a substantial number of employees and
employers agree on flexible working arrangements, the widespread use of informal

processes outside the operation of the Act carries risks in relation to lack of

134
135

136

Ibid.
T Hill, C Thomson, M Bittman and M Griffiths, ‘What kind of jobs help carers combine care and
employment?’, Australian Institute of Family Studies, Family Matters No 80, 2008, 27, 29.

This probability referred to a individual with the average characteristics of the new carer sample: a
woman, aged 45 years, of English-speaking background, without a disability, caring for less than 5 hours
per week, not an outright home owner, and in a couple, whose partner was not a carer, and whose partner
was earning around $32,000 a year. Ibid.
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documentation of the new arrangements and the extra-statutory trading of conditions or
other work benefits in exchange for flexibility. Where requests are processed
informally, great discretion resides with the decision-maker, usually a line manager,
with the concomitant risk of unconscious bias, actual discrimination and arbitrary
decisions based on factors which are not part of the Fair Work Act’s provisions dealing
with the right to request flexible work and the permissible grounds for refusal. Finally,
the research shows that work/life stress persists, and that some workers who are
unhappy with their current working arrangements are unwilling to request a change or

believe that change is not possible.

I have made all the inquiries that | believe are desirable and appropriate and that no

matters of significance that | regard as relevant have, to my knowledge, been withheld

from the Commission.

fi/JilE Murray

/

(Signed)

Date é,/ SW/ VALY ?
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Appendix 1
Research Note

All percentages quoted from secondary sources have been rounded up or down to whole

numbers.

Research Methodologies

Australian Human Rights Commission, Supporting Working Parents: Pregnancy and Return to Work
National Review Report 2014, Sydney, 2014.

Quantitative Data : the Mothers Survey of 2,000 mothers about their experience of discrimination in
pregnancy, upon taking or requesting leave and turning to work following parental leave. The Fathers
and Partners Survey of 1,000 fathers and partners.who took two weeks of leave to care for their child
under the Dad and Partner Pay (DaPP) scheme. ‘As only a small proportion of new fathers and

partners access the DaPP scheme, it is not representative of all working fathers who have had a child.’

Qualitative Data : group consultations with 85 individuals, 180 representatives of more than 150
community organisations including legal centres, working women’s centres, unions, health
organisations and academics; 170 employers and business and industry peak bodies, including those

from a range of business sizes, sectors and industries.

Submissions: the National Review received 333 submissions from individuals who had experienced
discrimination; 55 submissions from community organisations, 59 submissions from employers, and

from business and industry associations.

National Roundtable: considered academic and social policy research from Australia and international
sources; data on enquiries and complaints received by the Human Rights Commission, the Fair Work

Ombudsman, and State and Territory anti-discrimination and equal opportunity authorities.
Methodology

Australian Institute of Family Studies, Flexible Child Care and Australian Parents’ Work and
Care Decision-Making Research Report No 37, November 2016.

Methodology

Draws on responses to two surveys: qualitative interviews with 119 parents including police,
nurses and paramedics in the Flexible Child Care Study; and surveys and interviews with 319

parents in the School Aged Care Survey.
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Rae Cooper and Marian Baird, ‘Bringing the “right to request” flexible working

arrangements to life: from policies to practices (2015) 37(5) Employee Relations 568.
Methodology

Qualitative interviews with 66 employees and line managers (33 employees, all interviewees
screened to ensure they had direct experience of making/dealing with a request for flexible
work arrangements) from two companies: a large telecommunications company with 30,000

employees and a large financial services institution with 42,000 employees.

A Crettenden, A Wright and N Skinner, *‘Mothers caring for children and young people with
developmental disabilities: intent to work, patterns of participation in paid employment and
the experience of workplace flexibility’ (2014) 17(3) Community, Work and Family 244.

Methodology

Draws in the South Australian Juggling Work & Care Study of 287 mothers who were

primary care givers of children and young adults with developmental disabilities aged 0 — 25.

T Hill, C Thomson, M Bittman and M Griffiths, “What kind of jobs help carers combine care
and employment?’, Australian Institute of Family Studies, Family Matters No 80, 2008, 27.

Methodology

Draws on data from the HILDA longitudinal study of 10,000 people in Waves 1 — 4, and
tracks the employment trajectories of 595 workers who became carers for adults or children
with a disability during Waves 1, 2, 3 and 4 (2001 — 2004).

Institute for Social Science Research, Paid Parental Leave Evaluation: Final Report No 4,

University of Queensland, 2014.
Methodology

Survey of mothers prior to PPL (1809 participants) and post-PPL (2,444).
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Natalie Skinner and Barbara Pocock, The Australian Work Life Index 2014: The Persistent
Challenge: Living, Working and Caring in Australia in 2014, Centre for Work and Life,
University of South Australia, Adelaide, 2014.

Methodology

The concepts, methods, literature, measures and pre-tests underpinning AWALI are set out in
Pocock, Williams and Skinner (2007) The Australian Work and Life Index (AWALI):
Concepts, Methodology & Rationale. AWALI surveys a randomly selected cross-section of
the adult Australian employed population by means of computer-assisted telephone
interviews (CATI). AWALLI surveys different people each year: it is not a longitudinal survey
of the same people. As such it can be seen as ‘taking the temperature’ of work-life

interference at a point in time, and it allows us to compare results over time.

AWALLI 2014 is a national stratified sample of interviews conducted over four weekends in
March. As in previous years, Newspoll conducted the survey. In accordance with standard
Newspoll practice, respondents were selected by means of a random sample process which
includes a quota set for each capital city and non-capital city area, and within these areas a
quota set for statistical divisions or subdivisions. Household telephone numbers were selected
using random digit dialling, and there was a random selection of an individual in each
household by means of a ‘last birthday’ screening question. The survey sample comprises
2,690 employed persons (2,279 employees and 411 were self-employed). (Source: Skinner

and Pocock above, p 9)

Natalie Skinner, Barbara Pocock and Claire Hutchinson, Report to Fair Work Australia, A
Qualitative Study of the Circumstances and Outcomes of the National Employment Standards

Right to Request Provisions, 2015.
Methodology

Qualitative interviews with 25 employees selected from a group which had made a request
for flexible work or extended unpaid parental leave, and 15 employers who had direct
experience in managing such a request. The authors also rely on the AWALI 2012 and 2014

guantitative data.
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Bernadette O’Neill, General Manager’s report into the operations of the provisions of the
National Employment Standards relating to requests for flexible working arrangements and
extensions of unpaid parental leave under s 653 of the Fair Work Act 2009 (Cth) 2012 - 2015,

Commonwealth of Australia, Melbourne, 2015.
Methodology

The General Manager of the Fair Work Commission has an obligation pursuant to s 653(1) of
the Fair Work Act to conduct research into the operation of s 65(1) and 76(1) of the Act. The

Report relies on

(1) Data from the Australian Workplace Relations Study (AWRS) which surveyed 3057
enterprises and 7883 of their employees between February and July 2014.

(2) A qualitative study (published as N Skinner et al, ‘A Qualitative Study of the
Circumstances and Outcomes of the NES RTR provisions’, Centre for Work + Life,
University of South Australia, 2014) based on responses of 25 employees and 15

employers with direct experience of making or handling RTR requests.

Bernadette O’Neill, General Manager’s report into individual flexibility arrangements under s
653 of the Fair Work Act 2009 (Cth) 2012 - 2015, Commonwealth of Australia, Melbourne
2015.

Methodology

As per (1) above.

Natalie Skinner, Abby Cathcart and Barbara Pocock (2016) 26 Labour and Industry ‘To ask
or not to ask? Investigating workers’ flexibility requests and the phenomenon of discontented

non-requesters’ 103.
Methodology
Uses the AWALLI data augmented by 29 qualitative interviews.

A Wright, A Crettenden and N Skinner, ‘Dads care too! Participation in paid employment
and experiences in workplace flexibility for Australian fathers caring for children and young
adults with disabilities’ (2016) 19 Community, Work and Family 340.

39



Also draws in the South Australian Juggling Work & Care Study of 287 mothers who were
primary care givers of children and young adults with developmental disabilities aged 0 — 25

(see Crettenden et al above) and uses data from surveys of fathers who were the secondary
carers for these children (n= 201).
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1.2

2.1

2.2

2.3

EXPERT EVIDENCE PRACTICE NOTES (GPN-EXPT)

General Practice Note

INTRODUCTION

This practice note, including the Harmonised Expert Witness Code of Conduct (“Code”) (see
Annexure A) and the Concurrent Expert Evidence Guidelines (“Concurrent Evidence
Guidelines”) (see Annexure B), applies to any proceeding involving the use of expert
evidence and must be read together with:

(a) the Central Practice Note (CPN-1), which sets out the fundamental principles
concerning the National Court Framework (“NCF”) of the Federal Court and key
principles of case management procedure;

(b) the Federal Court of Australia Act 1976 (Cth) (“Federal Court Act”);

(c) the Evidence Act 1995 (Cth) (“Evidence Act”), including Part 3.3 of the Evidence
Act;

(d)  Part 23 of the Federal Court Rules 2011 (Cth) (“Federal Court Rules”); and
(e) where applicable, the Survey Evidence Practice Note (GPN-SURV).

This practice note takes effect from the date it is issued and, to the extent practicable,
applies to proceedings whether filed before, or after, the date of issuing.

APPROACH TO EXPERT EVIDENCE

An expert witness may be retained to give opinion evidence in the proceeding, or, in certain
circumstances, to express an opinion that may be relied upon in alternative dispute
resolution procedures such as mediation or a conference of experts. In some circumstances
an expert may be appointed as an independent adviser to the Court.

The purpose of the use of expert evidence in proceedings, often in relation to complex
subject matter, is for the Court to receive the benefit of the objective and impartial
assessment of an issue from a witness with specialised knowledge (based on training, study
or experience - see generally s 79 of the Evidence Act).

However, the use or admissibility of expert evidence remains subject to the overriding
requirements that:

(a) to be admissible in a proceeding, any such evidence must be relevant (s 56 of the
Evidence Act); and

(b) even if relevant, any such evidence, may be refused to be admitted by the Court if
its probative value is outweighed by other considerations such as the evidence


http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-expt%23AnnexureA
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-expt%23AnnexureB
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.legislation.gov.au/Series/C2004A01586
https://www.legislation.gov.au/Series/C2004A04858
https://www.legislation.gov.au/Series/F2011L01551
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-surv
https://www.legislation.gov.au/Series/C2004A04858
https://www.legislation.gov.au/Series/C2004A04858

2.4

2.5

3.2

3.3

3.4

being unfairly prejudicial, misleading or will result in an undue waste of time
(s 135 of the Evidence Act).

An expert witness' opinion evidence may have little or no value unless the assumptions
adopted by the expert (ie. the facts or grounds relied upon) and his or her reasoning are
expressly stated in any written report or oral evidence given.

The Court will ensure that, in the interests of justice, parties are given a reasonable
opportunity to adduce and test relevant expert opinion evidence. However, the Court
expects parties and any legal representatives acting on their behalf, when dealing with
expert witnesses and expert evidence, to at all times comply with their duties associated
with the overarching purpose in the Federal Court Act (see ss 37M and 37N).

INTERACTION WITH EXPERT WITNESSES

Parties and their legal representatives should never view an expert witness retained (or
partly retained) by them as that party's advocate or “hired gun”. Equally, they should never
attempt to pressure or influence an expert into conforming his or her views with the party's
interests.

A party or legal representative should be cautious not to have inappropriate
communications when retaining or instructing an independent expert, or assisting an
independent expert in the preparation of his or her evidence. However, it is important to
note that there is no principle of law or practice and there is nothing in this practice note
that obliges a party to embark on the costly task of engaging a “consulting expert” in order
to avoid “contamination” of the expert who will give evidence. Indeed the Court would
generally discourage such costly duplication.

Any witness retained by a party for the purpose of preparing a report or giving evidence in
a proceeding as to an opinion held by the witness that is wholly or substantially based in the
specialised knowledge of the witness® should, at the earliest opportunity, be provided with:

(a) acopy of this practice note, including the Code (see Annexure A); and

(b) all relevant information (whether helpful or harmful to that party's case) so as to
enable the expert to prepare a report of a truly independent nature.

Any questions or assumptions provided to an expert should be provided in an unbiased
manner and in such a way that the expert is not confined to addressing selective, irrelevant
or immaterial issues.

! Such a witness includes a “Court expert” as defined in r 23.01 of the Federal Court Rules. For the definition of

"expert", "expert evidence" and "expert report" see the Dictionary, in Schedule 1 of the Federal Court Rules.


https://www.legislation.gov.au/Series/C2004A04858
https://www.legislation.gov.au/Series/C2004A01586
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-expt%23AnnexureA
https://www.legislation.gov.au/Series/F2011L01551
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ROLE AND DUTIES OF THE EXPERT WITNESS

The role of the expert witness is to provide relevant and impartial evidence in his or her
area of expertise. An expert should never mislead the Court or become an advocate for the
cause of the party that has retained the expert.

It should be emphasised that there is nothing inherently wrong with experts disagreeing or
failing to reach the same conclusion. The Court will, with the assistance of the evidence of
the experts, reach its own conclusion.

However, experts should willingly be prepared to change their opinion or make concessions
when it is necessary or appropriate to do so, even if doing so would be contrary to any
previously held or expressed view of that expert.

Harmonised Expert Witness Code of Conduct

4.4

4.5

5.2

Every expert witness giving evidence in this Court must read the Harmonised Expert Witness
Code of Conduct (attached in Annexure A) and agree to be bound by it.

The Code is not intended to address all aspects of an expert witness' duties, but is intended
to facilitate the admission of opinion evidence, and to assist experts to understand in
general terms what the Court expects of them. Additionally, it is expected that compliance
with the Code will assist individual expert witnesses to avoid criticism (rightly or wrongly)
that they lack objectivity or are partisan.

CONTENTS OF AN EXPERT’S REPORT AND RELATED MATERIAL

The contents of an expert’s report must conform with the requirements set out in the Code
(including clauses 3 to 5 of the Code).

In addition, the contents of such a report must also comply with r 23.13 of the Federal Court
Rules. Given that the requirements of that rule significantly overlap with the requirements
in the Code, an expert, unless otherwise directed by the Court, will be taken to have
complied with the requirements of r 23.13 if that expert has complied with the
requirements in the Code and has complied with the additional following requirements.
The expert shall:

(a) acknowledge in the report that:

(i)  the expert has read and complied with this practice note and agrees to be
bound by it; and

(i) the expert’s opinions are based wholly or substantially on specialised
knowledge arising from the expert’s training, study or experience;

(b) identify in the report the questions that the expert was asked to address;
(c) sign the report and attach or exhibit to it copies of:

(i) documents that record any instructions given to the expert; and


http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-expt%23AnnexureA
https://www.legislation.gov.au/Series/F2011L01551
https://www.legislation.gov.au/Series/F2011L01551
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6.2

7.1

7.2

(ii) documents and other materials that the expert has been instructed to
consider.

Where an expert’'s report refers to photographs, plans, calculations, analyses,
measurements, survey reports or other extrinsic matter, these must be provided to the
other parties at the same time as the expert’s report.

CASE MANAGEMENT CONSIDERATIONS

Parties intending to rely on expert evidence at trial are expected to consider between them
and inform the Court at the earliest opportunity of their views on the following:

(a) whether a party should adduce evidence from more than one expert in any single
discipline;

(b)  whether a common expert is appropriate for all or any part of the evidence;
(c) the nature and extent of expert reports, including any in reply;

(d) the identity of each expert witness that a party intends to call, their area(s) of
expertise and availability during the proposed hearing;

(e) theissues that it is proposed each expert will address;

(f)  the arrangements for a conference of experts to prepare a joint-report (see
Part 7 of this practice note);

(g) whether the evidence is to be given concurrently and, if so, how (see
Part 8 of this practice note); and

(h)  whether any of the evidence in chief can be given orally.

It will often be desirable, before any expert is retained, for the parties to attempt to agree
on the question or questions proposed to be the subject of expert evidence as well as the
relevant facts and assumptions. The Court may make orders to that effect where it
considers it appropriate to do so.

CONFERENCE OF EXPERTS AND JOINT-REPORT

Parties, their legal representatives and experts should be familiar with aspects of the Code
relating to conferences of experts and joint-reports (see clauses 6 and 7 of the Code
attached in Annexure A).

In order to facilitate the proper understanding of issues arising in expert evidence and to
manage expert evidence in accordance with the overarching purpose, the Court may
require experts who are to give evidence or who have produced reports to meet for the
purpose of identifying and addressing the issues not agreed between them with a view to
reaching agreement where this is possible (“conference of experts”). In an appropriate
case, the Court may appoint a registrar of the Court or some other suitably qualified person
(“Conference Facilitator”) to act as a facilitator at the conference of experts.
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7.3

It is expected that where expert evidence may be relied on in any proceeding, at the earliest
opportunity, parties will discuss and then inform the Court whether a conference of experts
and/or a joint-report by the experts may be desirable to assist with or simplify the giving of
expert evidence in the proceeding. The parties should discuss the necessary arrangements
for any conference and/or joint-report. The arrangements discussed between the parties
should address:

(a) who should prepare any joint-report;

(b) whether a list of issues is needed to assist the experts in the conference and, if so,
whether the Court, the parties o r the experts should assist in preparing such a list;

(c) the agenda for the conference of experts; and

(d) arrangements for the provision, to the parties and the Court, of any joint-report or
any other report as to the outcomes of the conference (“conference report”).

Conference of Experts

7.4

7.5

7.6

The purpose of the conference of experts is for the experts to have a comprehensive
discussion of issues relating to their field of expertise, with a view to identifying matters and
issues in a proceeding about which the experts agree, partly agree or disagree and why. For
this reason the conference is attended only by the experts and any Conference Facilitator.
Unless the Court orders otherwise, the parties' lawyers will not attend the conference but
will be provided with a copy of any conference report.

The Court may order that a conference of experts occur in a variety of circumstances,
depending on the views of the judge and the parties and the needs of the case, including:

(a) while a case is in mediation. When this occurs the Court may also order that the
outcome of the conference or any document disclosing or summarising the experts’
opinions be confidential to the parties while the mediation is occurring;

(b) before the experts have reached a final opinion on a relevant question or the facts
involved in a case. When this occurs the Court may order that the parties exchange
draft expert reports and that a conference report be prepared for the use of the
experts in finalising their reports;

(c) after the experts' reports have been provided to the Court but before the hearing
of the experts' evidence. When this occurs the Court may also order that a
conference report be prepared (jointly or otherwise) to ensure the efficient hearing
of the experts’ evidence.

Subject to any other order or direction of the Court, the parties and their lawyers must not
involve themselves in the conference of experts process. In particular, they must not seek
to encourage an expert not to agree with another expert or otherwise seek to influence the
outcome of the conference of experts. The experts should raise any queries they may have
in relation to the process with the Conference Facilitator (if one has been appointed) or in



7.7

7.8

7.9

accordance with a protocol agreed between the lawyers prior to the conference of experts
taking place (if no Conference Facilitator has been appointed).

Any list of issues prepared for the consideration of the experts as part of the conference of
experts process should be prepared using non-tendentious language.

The timing and location of the conference of experts will be decided by the judge or a
registrar who will take into account the location and availability of the experts and the
Court's case management timetable. The conference may take place at the Court and will
usually be conducted in-person. However, if not considered a hindrance to the process, the
conference may also be conducted with the assistance of visual or audio technology (such
as via the internet, video link and/or by telephone).

Experts should prepare for a conference of experts by ensuring that they are familiar with
all of the material upon which they base their opinions. Where expert reports in draft or
final form have been exchanged prior to the conference, experts should attend the
conference familiar with the reports of the other experts. Prior to the conference, experts
should also consider where they believe the differences of opinion lie between them and
what processes and discussions may assist to identify and refine those areas of difference.

Joint-report

7.10

7.11

8.2

At the conclusion of the conference of experts, unless the Court considers it unnecessary to
do so, it is expected that the experts will have narrowed the issues in respect of which they
agree, partly agree or disagree in a joint-report. The joint-report should be clear, plain and
concise and should summarise the views of the experts on the identified issues, including a
succinct explanation for any differences of opinion, and otherwise be structured in the
manner requested by the judge or registrar.

In some cases (and most particularly in some native title cases), depending on the nature,
volume and complexity of the expert evidence a judge may direct a registrar to draft part, or
all, of a conference report. If so, the registrar will usually provide the draft conference
report to the relevant experts and seek their confirmation that the conference report
accurately reflects the opinions of the experts expressed at the conference. Once that
confirmation has been received the registrar will finalise the conference report and provide
it to the intended recipient(s).

CONCURRENT EXPERT EVIDENCE

The Court may determine that it is appropriate, depending on the nature of the expert
evidence and the proceeding generally, for experts to give some or all of their evidence
concurrently at the final (or other) hearing.

Parties should familiarise themselves with the Concurrent Expert Evidence Guidelines
(attached in Annexure B). The Concurrent Evidence Guidelines are not intended to be
exhaustive but indicate the circumstances when the Court might consider it appropriate for
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8.3

9.2

concurrent expert evidence to take place, outline how that process may be undertaken, and
assist experts to understand in general terms what the Court expects of them.

If an order is made for concurrent expert evidence to be given at a hearing, any expert to
give such evidence should be provided with the Concurrent Evidence Guidelines well in
advance of the hearing and should be familiar with those guidelines before giving evidence.

FURTHER PRACTICE INFORMATION AND RESOURCES

Further information regarding Expert Evidence and Expert Witnesses is available on the
Court's website.

Further information to assist litigants, including a range of helpful guides, is also available on
the Court’s website. This information may be particularly helpful for litigants who are
representing themselves.

J L BALLSOP
Chief Justice
25 October 2016


http://www.fedcourt.gov.au/law-and-practice/guides/expert-evidence
http://www.fedcourt.gov.au/going-to-court
http://www.fedcourt.gov.au/law-and-practice/guides

Annexure A

HARMONISED EXPERT WITNESS CODE OF CONDUCT?

APPLICATION OF CODE
1.  This Code of Conduct applies to any expert witness engaged or appointed:

(a) to provide an expert's report for use as evidence in proceedings or proposed
proceedings; or

(b) to give opinion evidence in proceedings or proposed proceedings.

GENERAL DUTIES TO THE COURT

2. An expert witness is not an advocate for a party and has a paramount duty, overriding any
duty to the party to the proceedings or other person retaining the expert witness, to assist
the Court impartially on matters relevant to the area of expertise of the witness.

CONTENT OF REPORT

3. Every report prepared by an expert witness for use in Court shall clearly state the opinion or
opinions of the expert and shall state, specify or provide:

(a) the name and address of the expert;
(b) an acknowledgment that the expert has read this code and agrees to be bound by it;
(c) the qualifications of the expert to prepare the report;

(d)  the assumptions and material facts on which each opinion expressed in the report is
based [a letter of instructions may be annexed];

(e) the reasons for and any literature or other materials utilised in support of such
opinion;

(f)  (if applicable) that a particular question, issue or matter falls outside the expert's
field of expertise;

(g) any examinations, tests or other investigations on which the expert has relied,
identifying the person who carried them out and that person's qualifications;

(h) the extent to which any opinion which the expert has expressed involves the
acceptance of another person's opinion, the identification of that other person and
the opinion expressed by that other person;

(i)  a declaration that the expert has made all the inquiries which the expert believes are
desirable and appropriate (save for any matters identified explicitly in the report), and
that no matters of significance which the expert regards as relevant have, to the

2 Approved by the Council of Chief Justices' Rules Harmonisation Committee



()

(k)

()

knowledge of the expert, been withheld from the Court;

any qualifications on an opinion expressed in the report without which the report is or
may be incomplete or inaccurate;

whether any opinion expressed in the report is not a concluded opinion because of
insufficient research or insufficient data or for any other reason; and

where the report is lengthy or complex, a brief summary of the report at the
beginning of the report.

SUPPLEMENTARY REPORT FOLLOWING CHANGE OF OPINION

4.

5.

Where an expert witness has provided to a party (or that party's legal representative) a
report for use in Court, and the expert thereafter changes his or her opinion on a material
matter, the expert shall forthwith provide to the party (or that party's legal representative)
a supplementary report which shall state, specify or provide the information referred to in
paragraphs (a), (d), (e), (g), (h), (i), (j), (k) and (1) of clause 3 of this code and, if applicable,
paragraph (f) of that clause.

In any subsequent report (whether prepared in accordance with clause 4 or not) the expert

may refer to material contained in the earlier report without repeating it.

DUTY TO COMPLY WITH THE COURT'S DIRECTIONS

6.

If directed to do so by the Court, an expert witness shall:

(a)
(b)

(c)

confer with any other expert witness;

provide the Court with a joint-report specifying (as the case requires) matters agreed
and matters not agreed and the reasons for the experts not agreeing; and

abide in a timely way by any direction of the Court.

CONFERENCE OF EXPERTS

7.

Each expert witness shall:

(a)

(b)

exercise his or her independent judgment in relation to every conference in which the
expert participates pursuant to a direction of the Court and in relation to each report
thereafter provided, and shall not act on any instruction or request to withhold or
avoid agreement; and

endeavour to reach agreement with the other expert witness (or witnesses) on any
issue in dispute between them, or failing agreement, endeavour to identify and clarify
the basis of disagreement on the issues which are in dispute.



ANNEXURE B
CONCURRENT EXPERT EVIDENCE GUIDELINES

APPLICATION OF THE COURT’S GUIDELINES

1. The Court’s Concurrent Expert Evidence Guidelines (“Concurrent Evidence Guidelines”) are
intended to inform parties, practitioners and experts of the Court's general approach to
concurrent expert evidence, the circumstances in which the Court might consider expert
witnesses giving evidence concurrently and, if so, the procedures by which their evidence
may be taken.

OBJECTIVES OF CONCURRENT EXPERT EVIDENCE TECHNIQUE

2. The use of concurrent evidence for the giving of expert evidence at hearings as a case
management technique3 will be utilised by the Court in appropriate circumstances (see r
23.15 of the Federal Court Rules 2011 (Cth)). Not all cases will suit the process. For
instance, in some patent cases, where the entire case revolves around conflicts within fields
of expertise, concurrent evidence may not assist a judge. However, patent cases should not
be excluded from concurrent expert evidence processes.

3. In many cases the use of concurrent expert evidence is a technique that can reduce the
partisan or confrontational nature of conventional hearing processes and minimises the risk
that experts become "opposing experts" rather than independent experts assisting the
Court. It can elicit more precise and accurate expert evidence with greater input and
assistance from the experts themselves.

4.  When properly and flexibly applied, with efficiency and discipline during the hearing
process, the technique may also allow the experts to more effectively focus on the critical
points of disagreement between them, identify or resolve those issues more quickly, and
narrow the issues in dispute. This can also allow for the key evidence to be given at the
same time (rather than being spread across many days of hearing); permit the judge to
assess an expert more readily, whilst allowing each party a genuine opportunity to put and
test expert evidence. This can reduce the chance of the experts, lawyers and the judge
misunderstanding the opinions being expressed by the experts.

5. It is essential that such a process has the full cooperation and support of all of the individuals
involved, including the experts and counsel involved in the questioning process. Without
that cooperation and support the process may fail in its objectives and even hinder the case
management process.

* Also known as the “hot tub” or as “expert panels”.
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CASE MANAGEMENT

6. Parties should expect that, the Court will give careful consideration to whether concurrent
evidence is appropriate in circumstances where there is more than one expert witness
having the same expertise who is to give evidence on the same or related topics. Whether
experts should give evidence concurrently is a matter for the Court, and will depend on the
circumstances of each individual case, including the character of the proceeding, the nature
of the expert evidence, and the views of the parties.

7. Although this consideration may take place at any time, including the commencement of the
hearing, if not raised earlier, parties should raise the issue of concurrent evidence at the
first appropriate case management hearing, and no later than any pre-trial case
management hearing, so that orders can be made in advance, if necessary. To that end,
prior to the hearing at which expert evidence may be given concurrently, parties and their
lawyers should confer and give general consideration as to:

(a) theagenda;
(b)  the order and manner in which questions will be asked; and

(c) whether cross-examination will take place within the context of the concurrent
evidence or after its conclusion.

8. At the same time, and before any hearing date is fixed, the identity of all experts proposed
to be called and their areas of expertise is to be notified to the Court by all parties.

9. The lack of any concurrent evidence orders does not mean that the Court will not consider
using concurrent evidence without prior notice to the parties, if appropriate.

CONFERENCE OF EXPERTS & JOINT-REPORT OR LIST OF ISSUES

10. The process of giving concurrent evidence at hearings may be assisted by the preparation of
a joint-report or list of issues prepared as part of a conference of experts.

11. Parties should expect that, where concurrent evidence is appropriate, the Court may make
orders requiring a conference of experts to take place or for documents such as a joint-
report to be prepared to facilitate the concurrent expert evidence process at a hearing (see
Part 7 of the Expert Evidence Practice Note).

PROCEDURE AT HEARING

12. Concurrent expert evidence may be taken at any convenient time during the hearing,
although it will often occur at the conclusion of both parties' lay evidence.

13. At the hearing itself, the way in which concurrent expert evidence is taken must be applied
flexibly and having regard to the characteristics of the case and the nature of the evidence
to be given.

14. Without intending to be prescriptive of the procedure, parties should expect that, when
evidence is given by experts in concurrent session:



(a) the judge will explain to the experts the procedure that will be followed and that the
nature of the process may be different to their previous experiences of giving expert
evidence;

(b) the experts will be grouped and called to give evidence together in their respective
fields of expertise;

(c) the experts will take the oath or affirmation together, as appropriate;

(d) the experts will sit together with convenient access to their materials for their ease of
reference, either in the witness box or in some other location in the courtroom,
including (if necessary) at the bar table;

(e) each expert may be given the opportunity to provide a summary overview of their
current opinions and explain what they consider to be the principal issues of
disagreement between the experts, as they see them, in their own words;

(f)  the judge will guide the process by which evidence is given, including, where
appropriate:

(i) using any joint-report or list of issues as a guide for all the experts to be asked
guestions by the judge and counsel, about each issue on an issue-by-issue basis;

(i)  ensuring that each expert is given an adequate opportunity to deal with each
issue and the exposition given by other experts including, where considered
appropriate, each expert asking questions of other experts or supplementing the
evidence given by other experts;

(iii) inviting legal representatives to identify the topics upon which they will cross-
examine;

(iv) ensuring that legal representatives have an adequate opportunity to ask all
experts questions about each issue. Legal representatives may also seek
responses or contributions from one or more experts in response to the
evidence given by a different expert; and

(v) allowing the experts an opportunity to summarise their views at the end of the
process where opinions may have been changed or clarifications are needed.

15. The fact that the experts may have been provided with a list of issues for consideration does
not confine the scope of any cross-examination of any expert. The process of cross-
examination remains subject to the overall control of the judge.

16. The concurrent session should allow for a sensible and orderly series of exchanges between
expert and expert, and between expert and lawyer. Where appropriate, the judge may
allow for more traditional cross-examination to be pursued by a legal representative on a
particular issue exclusively with one expert. Where that occurs, other experts may be asked
to comment on the evidence given.

17. Where any issue involves only one expert, the party wishing to ask questions about that
issue should let the judge know in advance so that consideration can be given to whether



arrangements should be made for that issue to be dealt with after the completion of the
concurrent session. Otherwise, as far as practicable, questions (including in the form of
cross-examination) will usually be dealt with in the concurrent session.

18. Throughout the concurrent evidence process the judge will ensure that the process is fair
and effective (for the parties and the experts), balanced (including not permitting one
expert to overwhelm or overshadow any other expert), and does not become a protracted
or inefficient process.
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