
1 

 

Fair Work Act 2009  

s 234—Intractable bargaining declaration 

Network Aviation Pty Ltd as Trustee for The Network Trust T/A Network 

Aviation Australia 

v 

Australian Federation of Air Pilots, Australian and International Pilots 

Association, Transport Workers’ Union of Australia 
(B2024/91) 

 

DEPUTY PRESIDENT BEAUMONT 

DEPUTY PRESIDENT O’KEEFFE 

COMMISSIONER LIM  
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Intractable bargaining determination – preliminary hearing about ‘agreed’ matters for s 274 
of the Fair Work Act 2009 (Cth) 

 

1. Introduction and outcome  

 

[1] On 5 February 2024, Network Aviation Pty Ltd as Trustee for The Network Trust T/A 

Network Aviation Australia (Network) applied for an intractable bargaining declaration 

(intractable bargaining declaration/declaration) pursuant to s 234 of the Fair Work Act 2009 

(Cth) (Act) in respect of the bargaining with the Australian Federation of Air Pilots (AFAP), 

the Australian and International Pilots Association (AIPA) and the Transport Workers’ Union 

of Australia (TWU) (collectively the unions) for the proposed Network Aviation Pilots 

Enterprise Agreement 2023 (proposed agreement). On 15 March 2024, the Commission made 

an intractable bargaining declaration that was accompanied by an order giving effect to the 

declaration and specifying a post-declaration negotiating period.1 

 

[2] The post-declaration negotiating period started on 15 March 2024 and ended on 

28 March 2024. The matter remained unresolved at the end of that period and, as no order for 

a further post-declaration negotiating period was made,2 it now falls upon the Commission to 

make an intractable bargaining workplace determination ‘as quickly as possible’ under s 269 

of the Act. 

 

[3] An intractable bargaining workplace determination must include certain terms. These 

include the ‘core terms’ set out in s 272,3 the ‘mandatory terms’ set out in s 273,4 terms that the 

Commission considers ‘deal with the matters that were still at issue’ at either the time of the 

intractable bargaining declaration or, if there was a post-declaration negotiating period, the end 

of that period,5 and the ‘agreed terms’6 as provided for by s 274.7 This decision focuses only on 

the latter of those ‘terms’, namely the ‘agreed terms’. The parties are in dispute over which 

terms, if any, are ‘agreed terms’ for the purposes of ss 270(2) and 274(3) of the Act. 
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[4] Briefly stated, an ‘agreed term’ for an intractable bargaining workplace determination 

is understood to be any of the following: 

 

a) a term that the bargaining representatives for the proposed enterprise agreement 

concerned had agreed, at the time the application for the intractable bargaining 

declaration concerned was made, should be included in the agreement; and 

b) any other term, in addition to a term mentioned in paragraph (a), that the bargaining 

representatives had agreed, at the time the declaration was made, should be included 

in the agreement; and 

c) if there is a post declaration negotiating period for the declaration—any other term, 

in addition to a term mentioned in paragraph (a) or (b), that the bargaining 

representatives had agreed, at the end of the period, should be included in the 

agreement.8 

 

[5] The note to s 274 of the Act, specifies that the determination must include an agreed 

term and as such refers to s 270(2) of the Act. Section 270(2) specifies that the determination 

must include the agreed terms for the determination. There will, of course, be circumstances 

where it is found that there are no agreed terms.  

 

[6] The position of Network, the AIPA and the TWU is that as at 5 February 2024 there 

were ‘agreed terms’ as understood by reference to s 274(3) of the Act. The agreed terms were 

all of the terms of the proposed agreement that was balloted over December – January 2024 

(commonly referred to by the parties as the 22 December Proposed Agreement), save the term 

regarding the low-experience first officer rates and those terms dealing with ten additional 

matters that will be later described and explained.9 

 

[7] The AFAP contends that as at 5 February 2024 when the application for a declaration 

was filed, there were no ‘agreed terms’ because there was a genuine conditional reservation that 

individual terms that were agreed, were in fact agreed on the conditional basis that a final 

satisfactory package was ultimately achieved. That is, because bargaining between the parties 

‘…proceeded on the basis of an overall package, with nothing being agreed until everything is 

agreed,’10 and as not all terms had been agreed there were no ‘agreed terms’. The AFAP 

acknowledges that if the evidence does not support there being a genuine conditional 

reservation, it will not succeed with its argument that there were no ‘agreed terms’.  

 

[8] Briefly stated, we are satisfied that the evidence does not support a finding that there 

was a genuine conditional reservation of the type referred to in the decision of the Full Bench 

in UFU v Fire Rescue Victoria (UFU).11 It follows that we have found that there are ‘agreed 

terms’, as was contended by Network, the AIPA and the TWU. Our detailed reasons follow as 

do the ‘agreed terms’ as were set out in the 22 December Proposed Agreement (Attachment A), 

with the exception of those terms that were not agreed, as set out at Attachment B of this 

decision.  

 

2. Background 

 



[2024] FWCFB 308 

 

3 

[9] In the lead up to the hearing, the parties submitted a Statement of Agreed Facts (SOAF). 

Those agreed facts are set out below. In addition to the SOAF, evidence was provided by three 

witnesses, none of whom were required for cross examination: 

 

a) Captain Evan Wayne Bartlett, General Manager Flight Operations and Chief Pilot 

of Network; 

b) Chris Aikens, Senior Industrial Officer of the AFAP; and 

c) Edward Nell, Industrial Officer of the TWU. 

 

[10] Bargaining started in 2019 when Network issued a notice of employee representational 

rights to its employed pilots in relation to bargaining for a proposed enterprise agreement to 

replace the Network Aviation Pilots Enterprise Agreement 2016.12 In early 2020, bargaining 

was paused because of the COVID-19 pandemic.13 It recommenced on 13 September 2022.14 

 

[11] The AFAP, the AIPA and the TWU are each default bargaining representatives 

pursuant to s 176 of the Act. 15 There are no other bargaining representatives.16 

 

[12] Between 13 September 2022 and 27 March 2023, there were ten bargaining meetings.17 

 

[13] For the purpose of an upcoming bargaining meeting on 13 March 2023, on 1 March 

2023, Captain Bartlett sent an email to the bargaining parties containing an attachment headed 

‘High-level summary of bargaining positions as at 28 February 2023’.18 This email included 

the following: 
Dear bargaining reps 

 

Further to our bargaining meeting on Monday, please see attached, on a without prejudice basis, 

our high-level summary of what we consider to be the current state of bargaining overall. 

 

While nothing is agreed finally until everything is agreed, we hope this summary provides a 

useful framework for making substantial progress at our full-day meeting planned for Monday, 

13 March. 

 

In addition, we note that the joint union committee undertook on Monday to provide Network 

with its position on a range of matters, including pay and the calculation of a 'day rate'. As 

discussed, please provide this by tomorrow- Thursday, 2 March. We look forward to seeing you 

on 13 March. 

 

Regards 

 

Evan Bartlett 

General Manager Flight Operations and Chief Pilot 

 

[14] On 24 March 2023, after the 13 March 2023 meeting was completed, Network provided 

the AFAP with a document containing slides which summarised the current status of 

negotiations.19 At the bottom of each page of this document are the words: ‘No items in this 

proposal are agreed until all items are agreed.’20 

 

[15] On 27 March 2023, Network and the unions reached in-principle agreement in respect 

of the terms of the proposed agreement and the unions agreed they would endorse the proposal 

and recommend its support with their respective members.21 
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[16] On 15 June 2023, the AFAP indicated that it would not endorse the proposed 

agreement.22 

 

[17] On 28 July 2023, the AFAP provided Network with a revised position with respect to 

its claims for a proposed agreement.23 

 

[18] On 25 August 2023, the AFAP filed an application for a protected action ballot order 

with the Commission.24 On 5 September 2023, Network and the unions attended a s 448A 

compulsory conciliation conference during the ballot period.25 The conference did not result in 

the resolution of the outstanding issues in bargaining.26 Following the conference, there were a 

small number of outstanding drafting issues with the TWU and the AIPA, which were resolved 

over the coming weeks.27 

 

[19] After the s 448A compulsory conference, Network, and the TWU and the AIPA 

progressed the proposed agreement and ultimately an in-principle position on a proposed 

agreement was reached with these two unions.28 

 

[20] On 30 September 2023, Captain Bartlett emailed the pilots with the access period 

materials (including a copy of the proposed agreement (the 30 September Proposed 

Agreement)) for voting between 8 October 2023 and 12 October 2023. This proposed 

agreement had the support of the TWU, but not the AIPA and the AFAP.29  

 

[21] On 12 October 2023, the ballot results were declared. The 30 September Proposed 

Agreement was not voted up.30 

 

[22] On 18 October 2023, Network filed an application under s 240 of the Act for the 

Commission to deal with a dispute about the proposed agreement.31 

 

[23] The s 240 application was allocated to a Commission member. Several conferences 

were held before the Commission, including one on 10 November 2023.32 

 

[24] On 10 November 2023, Network and the unions reached in-principle agreement in 

respect of the terms of the proposed agreement and the unions agreed they would endorse the 

proposal and recommend its support with their respective members.33 

 

[25] On 10 November 2023, a joint statement was issued to the pilot workforce by Network, 

the AFAP, the AIPA and the TWU, which confirmed that the parties had reached in-principle 

agreement on the proposed agreement.34 

 

[26] On 29 November 2023, Network commenced another access period for the pilots to 

approve the proposed agreement (the 29 November Proposed Agreement), consistent with 

the in-principle agreement reached with the unions. Each of the unions endorsed a ‘yes’ vote 

for the proposed agreement from their respective members.35 The 29 November Proposed 

Agreement was not voted up.36 

 

[27] After this unsuccessful vote and following further discussions between the bargaining 

representatives about the status of the proposed agreement, changes were made to the 
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29 November Proposed Agreement.37 For pilots, these were in the nature of improvements to 

the terms and conditions proposed, and for Network, the introduction of a reduced base salary 

for low-experience first officers that applied until a first officer reaches 1500 flying hours or 

three years' service.38 

 

[28] On 21 December 2023, Captain Bartlett sent a communication to all pilots confirming 

that Network had been able to make further adjustments to reshape the proposed agreement 

(December Communication).39 The December Communication stated, in part, that: 

 
…In pleasing news we’ve now reached in principle agreement with the bargaining 

representatives of all three unions again on the proposed Agreement, which includes: 

 

• Replacement of FIFO allowances with DHA – the DHA will apply to the period 

between sign-on and sign-off in any port on any day (but not overnights) from 

agreement commencement (Capt: $10.93, FO: $7.11). 

• Introduction of a higher tier Additional Hourly Payment once a Pilot exceeds 75 

flying hours in a roster period at a rate from $156 for a First Officer and $250 for a 

Captain; 

• Ability to opt in/out of airport duty once every 12 months; 

• Removal of 8 week notice period – instead remaining at a 4 week notice period; 

• Clarity around A Days with explicit wording in the proposed Agreement that A Day 

cannot be converted into a reserve period; 

• At 5 hours from the end of an RA period, no duty can be assigned – unless by 

agreement. 

 

This is in addition to the benefits in the previous proposed EA including: 

 

• An improved accommodation selection process with an agreed list of 

accommodation at non-capital city ports. 

• Introduced a limitation on the maximum number of reserve periods (to seven) in 

a roster period. This is an entirely new limitation where previously no restriction 

existed. 

• Changes to a minimum of 4 paired days off along with a minimum of 9 days off 

per 28-day roster period. 

• Introduced a documented selection and promotion process that provides increased 

transparency in the career advancement process. 

…40 

 

[29] On 22 December 2023, this further version of the proposed agreement was put to the 

pilots for voting on 3 January 2024 (the 22 December Proposed Agreement). The 22 December 

Proposed Agreement is annexed to this decision at Attachment A;41 It was not voted up.42 

 

[30] On 23 January 2024, the AFAP wrote to Network outlining seven potential issues said 

to have been raised by the AFAP members as being ‘crucial for potential endorsement’.43 An 

extract of the AFAP’s correspondence reads as follows: 
 

…we can now confirm that the main areas that the membership have flagged as being crucial 

for a potential endorsement by the pilot group, are as follows (in no order of priority): 

 

1. 2 Hour sign-on 

2. No 4am starts after days off 
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3. Business class duty travel 

4. DHA rate as other Qantas entities 

5. Increased overtime rate 

6. 10 days off per roster period 

7. A revised rostering appendix to spell out more clearly rostering protections…44 

 

[31] On 1 February 2024, Mr Nell of the TWU wrote to Network outlining three issues that 

TWU members ‘would like to see addressed’.45 The three issues were stated in the following 

terms: 
 

1. Additional Hours rate – the Tier 2 rate to be applicable for any flying hours flown above 59 

per roster period. 

2. Number of RDOS – to be increased to 10. 

3. Clearer (less ambiguous) wording in relation to rostering provisions.46 

 

[32] On 2 February 2024, Lungaka Mbedla of the AIPA wrote to Network indicating that it 

had recently surveyed its members, and as a result it proposed changes to the proposed 

agreement in relation to two issues. Those two issues were: 

 
AIPA’s view is that further changes are needed to get the proposed EA over the line. 

Accordingly, we propose the following changes based on feedback from our members: 

 

1. 10 RDOs, and 

2. Removal of tier 1 of the Additional Hourly Payment, so that all hours flown in excess of 59 

hours attract the higher tier 2 rate.47 

 

[33] At 2.22PM on 2 February 2024, Network responded to the AFAP's email dated 

23 January 2024, informing the AFAP that five cost items were now 'unagreed' for the purpose 

of a ‘Workplace Determination’ and included the following: 

 
During bargaining and throughout the section 240 conferences that led to in-principle agreement 

twice being reached, the Company has (repeatedly) made clear its position that it could only 

agree to concessions on the basis that: 

 

(1) agreement to a particular item was subject to agreement on the overall package; and 

(2) the overall package could not exceed a particular cost to the Company… 

 

Terms now unagreed 

 
As it appears that the AFAP is (or at list its members are) now pursuing further improvements 

(albeit some vaguely expressed) on top of the matters that the Company was prepared to agree 

to in the package put forward in the proposed agreement, certain terms contained in the proposed 

agreement will, of necessity, become matters at issue for the purposes of any intractable 

bargaining related workplace determination. 

 

Those matters now unagreed are: 

 

• improvements made to salary tables (including the new Year 7 and 10 salaries) 

• DHA 

• Backpay 

• improvements in the Additional Hourly Payment rate and structure 
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• RDO provisions – definition of an RDO and restrictions around an RDO… 

 

If any further improvements are sought which will drive up the cost of any agreement or 

workplace determination, other significant cost items which the Company was otherwise 

prepared to agree to, will also be at issue. Without limitation, the Company's position on 

Training Pilot allowances, the number of RDOs and the rostering of and utilisation of Available 

Days would also need to be considered.48 

 

[34] At 2:27pm on 2 February 2024, Network wrote to the TWU and the AIPA in response 

to their correspondence, in which it informed the AIPA and the TWU that five cost items were 

now 'unagreed' for the purpose of a ‘Workplace Determination’: 

 
Relevantly, as the unions appear to be pursuing further improvements on top of the matters that 

the Company was prepared to agree to in the package put forward in the proposed agreement, 

certain terms contained in the proposed agreement will, of necessity, become matters at issue 

for the purposes of any intractable bargaining related workplace determination. 

 

Those matters now unagreed are: 

 

• improvements made to salary tables (including the new Year 7 and 10 salaries) 

• DHA 

• Backpay 

• improvements in the Additional Hourly Payment rate and structure 

• RDO provisions – definition of an RDO and restrictions around an RDO… 

 

If any further improvements are sought which will drive up the cost of any agreement or 

workplace determination, other significant cost items which the Company was otherwise 

prepared to agree to, will also be at issue. Without limitation, the Company's position on 

Training Pilot allowances, the number of RDOs and the rostering of and utilisation of Available 

Days would also need to be considered.49 

 

[35] On 5 February 2024, Network filed an application under s 234 of the Act.50 

 

[36] On 29 February 2024, a further version of the proposed agreement was again put to the 

pilots for voting (the 29 February Proposed Agreement). The 29 February Proposed 

Agreement was the same as the 22 December Proposed Agreement. 

 

[37] The AFAP, the AIPA and the TWU did not endorse a ‘yes’ vote for the 29 February 

Proposed Agreement to their respective members.51 

 

[38] On 5 March 2024, the AFAP wrote to Network.52 In that correspondence, the AFAP 

alleged that Network were not meeting the good faith bargaining requirements and advised that 

it was ‘in agreement on all of the terms of the proposed agreement other than the terms detailed 

within the attachment to this letter. You will note this sets out specifically the 7 points we had 

previously advised the Company of following the surveying of members’.53 

 

[39] In respect of the ‘proposed agreement’ referred to in the AFAP’s correspondence of 

5 March 2024, the AFAP correspondence identifies that the ‘proposed agreement’ was in the 

same form as that voted upon by employees in January 2024 and that notwithstanding 

Network’s assertion that five matters that previously been agreed were now no longer agreed, 
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the company had in fact reinstated those matters (presumedly in that proposed agreement): 
 

1. I refer to the email from Network Aviation Pty Ltd (the Company) on 28 February 2024, 

advising employees that: 

 

a. the Company proposes to submit a proposed agreement (the proposed agreement) for a 

vote of the employees; 

b. the proposed agreement is in the same form as that voted upon by the employees in 

January 2024; and 

c. the voting period will open on Friday 8 March and close on Tuesday 12 March 2024… 

 

4. As you are aware, following the last unsuccessful vote, we: 

 

a. dutifully spent time surveying our members on multiple occasions to seek to identify 

with more precision the matters that need to be improved to bring about a successful 

vote; 

b. provided a list of these matters; and 

c. sought to meet with you to negotiate these matters. 

 

5. However, you have: 

 

a. rejected out attempts to meet with you;  

b. asserted that 5 matters, that were previously agreed, are now unagreed; 

c. filed an intractable bargaining application; and 

d. now, unilaterally and without any prior notice to us put the proposed agreement out for 

voting, reinstating the 5 matters.  

 

6. You have also advised employees in the 29 February 2024 email that if the proposed 

agreement is not approved the Company will again withdraw agreement in respect of the 5 

agreed matters.54 

 

[40] On 8 March 2024, Network responded to the AFAP's correspondence of 5 March 2024, 

denying that it was not meeting the good faith bargaining requirements and advising AFAP that 

‘as you know, bargaining has proceeded on the basis of an overall package, with nothing being 

agreed until everything is agreed’.55 In that same correspondence of 8 March 2024, Network 

stated that ‘the Company has made clear that it has put other items in issue, which was a 

necessary response to the AFAP’s pursuit of new claims involving additional cost’.56 

 

[41] The voting period for the 29 February Proposed Agreement opened on 8 March 2024 

and closed on 12 March 2024.57 The 29 February Proposed Agreement was not voted up.58 The 

result of that ballot was a 76.72% 'no' vote as a percentage of valid votes.59 

 

[42] On 15 March 2024, the Commission made an intractable bargaining declaration which 

specified a post-declaration negotiating period of 13 days, concluding on 28 March 2024.60 

 

[43] On 22 March 2024, Network wrote to the unions outlining its position in respect of the 

‘agreed terms’ for the proposed agreement. In that correspondence, Network stated its position 

that the ‘agreed terms’ between the bargaining representatives were all of the terms of the 

22 December Proposed Agreement, save for 11 items: 
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As you know, on 10 November 2023 the bargaining representatives reached in-principle 

agreement in respect of the terms of the proposed agreement. Each of the unions positively 

endorsed that proposed agreement. After that vote was not endorsed at a ballot, changes were 

made to the proposed agreement, including the introduction of a DHA and reduced base salary 

for low experiences First Officers (LE FO Rate). In respect of that proposed agreement, it was 

endorsed by the AFAP and the TWU. To our understanding, it was also endorsed by AIPA, save 

that AIPA had expressed concerns about, and could not be said to have agreed with, the LE FO 

Rate. 

 

Thereafter: 

 

• On 23 January 2024, the AFAP raised seven issues. 

• On 1 February 2024, the TWU raised three issues. 

• On 2 February 2024, AIPA raised two issues (both of which were raised by the TWU). 

• On 5 February 2024 and before filing the IBD application, Network made clear that it 

did not agree to five issues.  

 

As a result, as at the date the application was filed, it is Network’s position that the ‘agreed 

terms’ between the bargaining representatives were all of the terms of the proposed agreement 

put to the pilots in December 2023 (voting in January 2024), save for the following: 

 

 Claim Bargaining representative  EA clause  

1 2 hour sign on AFAP N/A proposed new 

clause 20.6.3 

2 No 4am starts after days off AFAP 20.1.4 

3 Business class duty travel AFAP N/A proposed clause 

(possibly in 9.27.1) 

4 DHA rate AFAP, Network 10.6, Schedule 1 

5 Overtime rate AFAP, AIPA, TWU, Network 10.8.5 

6 10 days off per roster period AFAP, AIPA, TWU 20.1.1 

7 Revised rostering provisions AFAP, TWU 20 

8 LE FO Rate AIPA  10.3, 10.4 

9 Improvements to salary tables  Network 10.1-10.4 

10 Backpay Network 10.1, 10.2 

11 RDO provisions Network 201. 

 

We note that in correspondence of 5 March 2024, the AFAP again confirmed its agreement to 

all of the terms of the proposed agreement put to the pilots in December 2023 (and again in 

March 2024), save for the seven items identified above and attributed to the AFAP. There was 

no change in AIPA or the TWU’s position. Therefore, the above also represents the “agreed 

terms” as at the date of the declaration.61 

 

[44] Network also invited each of the unions to confirm their position in respect of the 

‘agreed terms’ for the proposed agreement, which each union did, as follows:62 

 
a) on 26 March 2024, the TWU informed that its position in respect of the ‘agreed terms’ 

between bargaining representatives was that all terms included in the 22 December 

Proposed Agreement were agreed save for the 11 items as listed above;63 

b) on 27 March 2024, AIPA also informed that its position in respect of the ‘agreed terms’ 

between bargaining representatives was that all terms included in the 22 December 

Proposed Agreement were agreed save for the 11 items as listed above;64 
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c) on 27 March 2024, the AFAP responded to Network's correspondence of 22 March 2024 

informing Network that its position was that there are no ‘agreed terms’ within the meaning 

of ss 274(3)(a) and 274(3)(b) of the Act.65  

 

[45] An extract from Network's correspondence concerning the ‘terms’ not agreed is annexed 

as Attachment B.  

 

 

 

 

3. Statutory framework 

 

[46] With the intractable bargaining declaration having been made and the post-declaration 

negotiation period of 13 days having passed, the provisions of Division 4 of Part 2-5 of the Act, 

which deal with the making by the Commission of intractable bargaining workplace 

determinations, are invoked.  

 

[47] We have observed that s 269 relevantly requires that, where an intractable bargaining 

declaration has been made, the Commission must make a workplace determination as quickly 

as possible after the end of the post-declaration negotiation period. 

 

[48] Sections 270(1)(a) and 270(2) of the Act specify that, amongst other things, the 

intractable bargaining workplace determination must include the ‘agreed terms’ and terms that 

the Commission considers ‘deal with the matters that were still at issue’ at either the time of the 

intractable bargaining declaration or, if there was a post-declaration negotiating period, the end 

of that period.  

 

[49] An ‘agreed term’ for an intractable bargaining workplace determination is defined in 

s 274. That section is entitled ‘Agreed terms for workplace determinations’. Section 274(2) 

details what an ‘agreed term’ for an industrial relation workplace determination is, whilst 

s 274(3) addresses ‘agreed terms’ for intractable bargaining workplace determinations. The 

latter section is set out in full at paragraph [4] of this decision, therefore proving unnecessary 

to repeat. 

 

[50] As was identified by the parties, s 274(3) in its current form was inserted into the Act 

by s 70C in Schedule 1 to the Closing Loopholes No.2 Act66 (the Closing Loopholes No.2 Act). 

That provision repealed the extant s 274(3) and substituted it with the current s 274(3). By s 2 

of the Closing Loopholes No.2 Act, this provision commenced operation when the Closing 

Loopholes No.2 Act, received Royal Assent on 27 February 2024. 

 

[51] An express transitional provision at clause 110 (subclause 2) of Schedule 1 to the Act 

provides that that new provision applies to any determinations – that is the workplace 

determination - made on or after commencement. That is, intractable bargaining determinations 

made on or after the commencement of Part 5A (regardless of when the application for an 

intractable bargaining declaration or the intractable bargaining declaration was made).67 

 

[52] We now turn to the background of the insertion of s 274(3) in its current form and other 

extrinsic materials including the Revised Explanatory Memorandum to the Fair Work 

Legislation Amendment (Closing Loopholes) Bill (the Revised EM). 
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[53] Prior to the amendment effected by the Closing Loophole No.2 Act, s 274(3) was in the 

following terms: 

 
An agreed term for an intractable bargaining workplace determination is a term that the 

bargaining representatives for the proposed enterprise agreement concerned had, at which of the 

following times applies, agreed should be included in the agreement: 

 

(a) if there is a post-declaration negotiating period for the intractable bargaining declaration to 

which the termination relates – at the end of the post-declaration negotiating period; 

 

(b) otherwise – at the time the intractable bargaining declaration was made.  

 

[54] Section 274(3) was originally contained in the Fair Work Legislation Amendment 

(Closing Loopholes) Bill 2023 (Cth) (the Closing Loopholes Bill). The Closing Loopholes Bill 

was divided in the Senate and passed by both Houses of the Commonwealth Parliament on 

7 December 2023.68 The Closing Loopholes Bill, which became the Fair Work Legislation 

Amendment (Closing Loopholes) Act 2023 (Cth), did not include the amendments to s 274(3), 

which were ultimately passed by the Commonwealth Parliament on 7 February in the Fair Work 

Legislation Closing Loopholes No.2) Bill 2024 which became the Closing Loopholes No.2 Act.  

 

[55] The Revised EM sets out the purpose and intent of s 274(3), noting that s 274(3) is 

intended to operate cumulatively such that additional terms may become ‘agreed terms’, at each 

step. The Revised EM clarifies that once a term is an ‘agreed term’ according to any of 

paragraphs 273(3)(a)-(c), it remains an ‘agreed term’ and cannot later become a term dealing 

with a matter still at issue or be left out of the determination.69 It is intended that this approach 

would narrow the matters still at issue at each stage.70  

 

[56] According to the Revised EM, s 274(3) would ensure that bargaining representatives 

cannot retract their agreement to proposed terms once an intractable bargaining declaration 

application is made, explaining: 

 
If a bargaining representative sought to retract their agreement to a term at an earlier stage or 

resisted agreeing to a term in an attempt to have the matter determined by the FWC, the good 

faith bargaining requirements in existing section 228 may be relevant. In determining which 

terms to include in a workplace determination, the Full Bench (under existing section 275 of the 

FW Act) must take into account factors included whether the conduct of bargaining 

representatives was reasonable and the extent to which bargaining representatives have 

complied with good faith bargaining.71 

 

[57] In summary and to recount, the dates for assessment of when a term is agreed in 

accordance with s 274(3) of the Act, is each of the following times72: 

 

a) when the application for an intractable bargaining declaration is lodged; 

b) when the intractable bargaining declaration is made; and 

c) at the end of any post-declaration negotiating period, if there is one. 

 

 

 

4. Submissions 
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[58] Each of the parties filed written submissions and at the hearing, comprehensive oral 

submissions were made. An abridged version of those submissions follow.  

 

4.1 Network’s submissions  

 

[59] Network’s submissions, in part, focused on the position adopted by the AFAP. Network 

frames the AFAP’s position in the following terms. 

 

[60] First, in the absence of agreement from all bargaining representatives to all terms, there 

could not be agreement on anything.  

 

[61] Secondly, because, either on 22 December 2023 through to 8 January 2024, the AIPA 

had not given agreement to one clause, or, alternatively, before 5 February 2024, the parties 

had mutually withdrawn agreement to a number of other clauses, of necessity, there could not 

have been agreement to anything on 5 February 2024.  

 

[62] Thirdly, the AFAP appears to suggest that, upon the failing of the employee ballot 

(presumedly for the 22 December Proposed Agreement), any agreement there was between the 

bargaining representatives was effectively washed away.  

 

[63] In terms of the legislative provisions and applicable legal principles, Network submits 

that there is broad, if not total, alignment between the parties. Network submits that all parties 

had referred to UFU. Further, whilst UFU was decided in a slightly different legislative context 

before the Closing Loopholes No. 2 Act closed a loophole itself created by the Closing 

Loopholes No. 1 Act and there may be a question, in an appropriate case, as to what, if any, 

impact those amendments have on the standing of UFU, at least parts of UFU were agreed with 

for the purpose of the hearing. 

 

[64] Network contends the agreement, as referenced in s 274(3), must co-exist at the three 

points in time as identified in the statute, those points being cumulative. However , it observes 

that all parties referred to the point in time as 5 February 2024 only, the other two dates, that is 

when the declaration was made and at the end of the post-declaration bargaining period, did not 

add to the debate because no further terms were agreed at those times.  

 

[65] Network further contends that whilst s 274(3) is a definitional provision which defines 

‘agreed terms’, the section itself does not actually define what is meant by ‘agreed’, as was 

identified in UFU.73 According to Network, the relevant agreement being spoken of in the 

statutory provision, is that between the four bargaining representatives.74 

 

[66] Expanding upon the concept of what 'agreed' means and what terms should be included 

in the proposed agreement, Network essentially draws upon the statement of principles in UFU, 

citing the proposition that when assessing what is agreed for the purposes of s 274(3), there 

might be a ‘spectrum of consensual dealings’, from formal contracts on the one hand to mere 

understandings on the other75 However, at all parts of that spectrum there remained a 

requirement for a meeting of minds or consensus.76 
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[67] In line with UFU, Network expresses that the question of whether it was agreed that 

particular terms ‘should be included’ in a proposed agreement, involves a forward-looking 

exercise that is determined objectively at the applicable time required by Act.77 Ultimately, 

whether an agreement existed, was an objective consideration, said Network.78 

 

[68] Adopting the submissions of the TWU,79 which Network acknowledged essentially 

referred to the statements of principle in UFU, Network accepted: 

 
[20] ‘Agreed is the past participle of ‘agree; and the phrase ‘have agreed’ deploys the past tense 

to indicate that the focus is on whether the parties had, at any of the times detailed, been of ‘one 

mind’ or had ‘come to an “understanding” or had “reached consensus”’80 about a particular 

subject, viz., the terms that should be included in the agreement. 

 

[21] ‘The Agreement’ is a reference to the proposed agreement the subject of the negotiations 

and bargaining. 

 

[22] The ‘consensus’ or ‘acceptance’ of the bargaining representatives is about terms that 

‘should be included in the agreement’. The word ‘should’ is used as a modal verb to indicate 

what ought happen or occur, but not necessarily what will occur. It is future focused81 and 

conveys that the agreement of the bargaining representatives is about terms that ultimately 

should be included in a proposed agreement to be made by the employer and voting group of 

employees.  

 

[69] Network further submits that in addition to the above mentioned propositions, the Full 

Bench in UFU acknowledged that the reality of bargaining for an enterprise agreement can 

provide important context for discerning whether bargaining representatives had agreed certain 

terms that should be included in the proposed agreement. Network submits that it is a question 

of substance, not form, and that ritual incantations of buzzwords, is not enough.  

 

[70] Turning to the reality of bargaining as it had unfolded from the 30 September Proposed 

Agreement,82 the following points can be distilled from Network’s submissions and the 

evidence before the Commission: 

 

a) the 30 September Proposed Agreement, was agreed to by the TWU, but not the 

AIPA or the AFAP, the 29 November Proposed Agreement, was agreed to by all 

bargaining representatives, and the 22 December Proposed Agreement, also 

commanded the agreement of all bargaining representatives, save for one clause 

which was not agreed to by the AIPA;83 

b) the 29 November Proposed Agreement runs for just short of 40 pages – it is quite 

detailed. Whilst there were changes from the 30 September Proposed Agreement 

through to the 29 November Proposed Agreement, in a holistic sense, those 

variations, were distinctly minor;84 

c) examples of the changes between the 30 September Proposed Agreement and 

29 November Proposed Agreement included minor language changes and some new 

clauses. Clause 9.25, for example, was a new clause dealing with the selection and 

employment process. Clause 9.27.7 addressed accommodation at non-capital cities 

for travelling pilots. There were some changes to the pay rates and operative dates 

at clause 10,85 and there were some changes to the Schedule 1 allowances,86 and also 

some minor changes to rostering provisions in Part F of that document.87 
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d) virtually every single part of 29 November Proposed Agreement did not change 

from the 30 September Proposed Agreement and virtually every single part did not 

change through to the 22 December Proposed Agreement;88 

e) whilst with respect to the 30 September Proposed Agreement, the AFAP and the 

AIPA did not agree to the overall package, a great many clauses – a vast majority, 

ultimately came to be agreed by those two organisations twice thereafter; 

f) there were changes from the 29 November Proposed Agreement to the 22 December 

Proposed Agreement albeit wages and allowances did not move, other than one 

particular allowance,89 and the changes were less than those between the 

30 September Proposed Agreement and the 29 November Proposed Agreement (see 

the email from Captain Bartlett to employees dated 21 December 2023,90 which sets 

out those changes): 

i. the replacement of the FIFO allowance with the DHA (see clause 10.691 and 

Schedule 1 (allowances)92 of the 22 December Proposed Agreement); 

ii. the introduction of a higher tier Additional Hourly Payment (see clause 

10.8.5 of the 22 December Proposed Agreement and the introduction of a 

second tier93 – previously it was all hours over 59 received the same 

allowance. This change gives effect to a certain allowance over 59 hours and 

a higher allowance for hours after 75;94 

iii. the ability to opt in and out of airport duty at clause 20.5.1 of the 

22 December Proposed Agreement;95 

iv. the removal of eight-week notice period at clause 9.7.1 of the 22 December 

Proposed Agreement;96 

v. the provision of clarity around ‘A’ days at clause 20.4 of the 22 December 

Proposed Agreement;97 

vi. change to duty assignments after five hours at clause 20.3.5 of the 

22 December Proposed Agreement;98 and 

vii. the introduction of the low-experience first officer rate at clauses 10.3 and 

10.4 of the 22 December Proposed Agreement).99 

 

[71] Network further notes that there were two other very minor changes to the 22 December 

Proposed Agreement, including at clause 10.10 regarding the automation of the claims process 

for allowances and at clause 20 regarding the equitable allocation of duty hours to pilots.100 

However, the sum total is that all of the clauses in the 22 December Proposed Agreement were 

agreed by everyone, apart from, of course, the low-experience flying officer rate.101 

 

[72] Network submits that it is in that context between 8 January 2024, when the ballot closed 

for the 22 December Proposed Agreement and 5 February 2024, that the parties put in issue ten 

further matters.102 However, importantly, said Network, and as acknowledged by each of the 

AIPA and the TWU, there was no evidence of any retraction, retreat or resiling with respect to 

all of those other agreed matters from any bargaining representatives at any point in time, in 

that period.103 

 

[73] Returning to the AFAP’s argument, Network presses that the AFAP is driven to contend 

that because some magic words were uttered or written at some point, a blanket is thrown over 

the whole of the bargaining with some overarching condition or reservation, the necessary 

consequence of which is that if there is even one word or one number in dispute or not agreed 
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by any bargaining representative at any of the statutory times in s 274(3), the inevitable 

consequence is that there is no agreement to anything.104 

 

[74] Insofar as there was no evidence of reservation or retraction by the bargaining 

representatives, beyond the ‘incantation’, Network asks that the Commission refer to the 

AFAP’s letter of 5 March 2024105 and the TWU’s submission that the idea that the AFAP had 

retracted its agreement to the terms of the 22 December Proposed Agreement by 5 February 

2024, was rejected by that same letter.106 

 

[75] Network extracted certain paragraphs from the AFAP’s letter of 5 March 2024, 

including the following: 

 
However you have: 

 

(b) asserted that five matters that were previously agreed are now unagreed.107 

 

[76] According to Network, this paragraph referred to Network’s letter of 2 February 2024, 

just before the filing of the application, and from this letter, that is, as of 2 February 2024, at 

least, the AFAP itself regarded those matters as agreed and every other matter as agreed, save 

for the ones that they had presently in issue.108 

 

[77] At paragraph 6 and 7 of the AFAP’s letter of 5 March 2024, the following was stated: 

 
6. You have also advised employees in the 29 February 2024 email that if the proposed 

agreement is not approved, the company will again withdraw agreement in respect of the five 

agreed matters.109 

 

7. The above conduct by the Company constitutes a failure to comply with the good faith 

bargaining requirements in the FW Act. IN order to rectify this non-compliance, we request that 

you agree to: 

 

a. call off the vote on the proposal agreement; 

b. resume bargaining meeting with the bargaining representatives; 

c. give genuine consideration to the list of matters we have provided; and 

d. refrain from the capricious and unfair withdrawal of agreed items.  

 

[78] Network observed that as of 5 March 2024, the AFAP was saying, 'We don't want you 

to withdraw any other agreed items' when their argument before the Commission was to now 

say that, at the same time, there were no ‘agreed terms’ whatsoever. Network asks rhetorically, 

in our view, 'how could the withdrawal of agreement to a term that is not agreed possibly be 

capricious or unfair?' On this basis, argues Network, the factual premise for the AFAP's letter 

was directly inconsistent with the 'new case' that the AFAP were now advancing before the Full 

Bench. 

 

[79] To further emphasise this point, Network refers to paragraph 9 of the AFAP’s letter of 

5 March 2024, which read as follows: 

 
It is concerning that rather than working with us to resolve the points of disagreement, the 

company is using the threat of withdrawing agreement on currently agreed matters to gain a 

strategic advantage. 
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[80] Network submits that the case presented by the AFAP is a tactical reversal of a 

previously held position and the better and more accurate characterisation of what the 

bargaining representatives are doing is found in, for example, paragraph 7 of the AIPA's 

submissions, where the AIPA states: 

 
Fairly read in context, what was happening was that the employee bargaining representatives 

were reserving to themselves the ability to change their position in response to changes of 

position from one or other of the bargaining representatives.110 

 

4.2 The AIPA’s submissions  

 

[81] With respect to the interpretation of s 270 of the Act, the AIPA submits that in making 

an intractable bargaining determination in circumstances where, as here, there has been a post-

determination negotiating period, the Commission must include: (a) any ‘agreed terms’ (see 

s 270(2) of the Act); and (b) separately, terms which in the Commission’s view deal with ‘the 

matters that were still at issue’ at the end of the negotiating period (see s 270(3)(a)). The AIPA 

observed that there had been an apparent deliberate choice to focus on ‘matters’ in s 270(3) as 

distinct from ‘terms’ – the former importing a focus on more general substance – what were the 

things the parties were at odds on – while the latter, in contrast, suggested a concrete view, 

although unlikely that specific drafting would need to be agreed. 

 

[82] Noting that s 274(3) defines ‘agreed terms’ and that the section had been recently 

amended by the Closing Loopholes No.2 Act, the AIPA says that the use of ‘and’ makes it clear 

that the provision is meant to operate cumulatively, that is, once something is agreed at one step 

it remains so for the purpose of the section. Such approach, said the AIPA, aligned with that 

expressed in the Revised EM. 

 

[83] The AIPA submits that the section is not on its face ambiguous and to the extent that 

any ambiguity is suggested, it is resolvable by reference to the Revised EM. The entire point of 

the section, said the AIPA, is to prevent bargaining representatives from resiling from positions 

which had, in substance, been agreed should form part of any enterprise agreement to gain a 

later tactical advantage.  

 

[84] According to the AIPA, the factual position as of 5 February 2024, was as follows: 

 

a) as at 10 November 2023, the bargaining representatives had reached complete 

agreement on all the terms that should be included in the proposed agreement; 

b) following an unsuccessful vote, over the course of 23 January 2024 to 2 February 

2024 the three employee bargaining representatives advanced in aggregate eight 

issues that they wanted addressed, reflecting a change in position such that the 

corresponding terms could be said to be not agreed; and 

c) similarly, on 2 February 2024 Network identified five matters in response (i.e. 

concessions that it had previously made) that were no longer agreed.  

 

[85] In its correspondence on 2 February 2024, Network had said that its position in 

bargaining was that ‘agreement to a particular item was subject to agreement on the overall 

package’.111 The AIPA submits that this, when fairly read in context, is confirmation that if 

employee bargaining representatives changed their position on a certain point, it might trigger 
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Network adjusting its position in response, on different but related issues. The AIPA presses 

that this is a rational response, and what in fact happened.  

 

[86] The AIPA submits that the abovementioned reading is not contradicted by Network’s 

subsequent (perhaps regrettably bullish) correspondence of 8 March 2024, stating ‘nothing 

being agreed until everything is agreed’.112 According to the AIPA this letter, framed in stronger 

terms than Network’s 1 March 2023 use of a similar phrase, which in context really is more 

about caution as to prejudice than anything else – is best understood as late-stage puffery 

designed to put pressure on employees to accept the deal they had just rejected, following 

Network’s tactical decision to re-ballot it before the intractable bargaining declaration was 

heard.  

 

[87] The AIPA observes that the letter of 8 March 2024 post-dates the 2 February 2024 

correspondence, which in its terms puts forward a completely different position. Even if 

Network had changed its position, and for a moment wanted to blow up the existing consensus 

entirely, s 274(3) operates to prevent it from doing so post application, says the AIPA.  

 

[88] Regarding the statement ‘nothing is agreed until everything is agreed’, the AIPA 

submits that in the industrial context that it reflects (depending on the circumstances) the 

following: 

 

a) first, a position that concessions made are apt to be withdrawn if the other side’s 

bargaining position mutates, which simply reflects the inherently fluid nature of 

bargaining; or 

b) second, performance art of the kind that Network was plainly engaging in on 

8 March 2024.  

 

[89] The AIPA concludes that as nothing was further agreed, it is not necessary to consider 

the other two limbs of s 274(3). The ‘agreed terms’ for the purposes of s 270(3) are every term 

found in the proposed agreement balloted over December – January 2024, aside from the eleven 

identified items.  

 

4.3 The TWU’s submissions 

 

[90] The TWU submits that the question of what, if any ‘agreed terms’ there are, raises 

consideration for the first time the proper construction and application of s 274(3) of the Act, 

as amended by the Closing Loopholes No.2 Act.  

 

[91] Having outlined the legislative history of the provision and addressed that each 

subparagraph deals with a particular point in time and the reference to ‘bargaining 

representative’ refers to one of either appointment or default, the TWU observed that each 

subparagraph requires ascertainment of terms which the relevant bargaining representatives 

‘had agreed’ at the times nominated ‘should be included in the agreement’. 

 

[92] In respect of the three critical dates for analysis of ‘agreed terms’, the TWU submits, as 

do the other parties, that those dates are: (a) 5 February 2024 (the date Network made the 

application under s 234); (b) 15 March 2024, when the declaration was made; and (c) 28 March 

2024, at the end of the post-declaration negotiating period.  
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[93] The TWU provided a condensed history in respect of any terms that were agreed for the 

purpose of the 5 February 2024 date, an abridged version follows: 

 

a) on 10 November 2023, Network and the unions reached what was described as an 

‘in-principle’ agreement about the contents of a proposed new agreement,113 and 

endorsed a ‘yes vote’ it – it is therefore apparent that each of the unions and Network 

concurred about the terms that should be included in a new agreement; 

b) the vote for the proposed agreement was a failure;114 

c) further discussions ensued between the AFAP and Network as a consequence of the 

unsuccessful vote, the upshot of which was that the AFAP made a proposal which 

was accepted by Network and the AFAP (together with the TWU and AIPA) agreed 

to endorse the proposed new agreement and advocate for a ‘yes’ vote amongst the 

voting group;115 

d) at this point, there had been no resiling by any bargaining representatives from the 

terms the subject of the 29 November Proposed Agreement but the addition of 

further terms which concerned the AFAP members and which the AFAP and other 

bargaining representatives concurred should be included in the agreement; 

e) a further proposed agreement was put to the vote and the vote was, again, 

unsuccessful;116 

f) on 23 January 2024, the AFAP sent correspondence to Network detailing seven 

issues raised by its members which it said were ‘crucial for potential 

endorsement’.117 It did not, said the TWU indicate that it had ceased to agree or 

concur that the terms contained in the agreement put to a vote in late December 2023 

should not be included in the proposed agreement; 

g) on 1 February 2024, the TWU sent correspondence to Network outlining three issues 

it said its members would like to see addressed.118 The TWU did not resile from its 

agreement with the proposition that the terms set out in the 22 December Proposed 

Agreement should be included in the agreement; 

h) on 2 February 2024, the AIPA wrote to Network outlining that as a result of a survey 

of its members, it proposed two changes to the proposed agreement, which, if made, 

could procure agreement.119 The AIPA’s correspondence did not otherwise impact 

its position in relation to the balance of the ‘agreed terms’; 

i) later on 2 February 2024, Network corresponded with the AFAP in purported 

response to the AFAP’s 23 January 2024 correspondence.120 Notwithstanding that 

the AFAP had not purported to ‘unagree’ any terms and had simply made 

suggestions about revisions to the proposed agreement to secure majority support 

Network peremptorily pronounced that five matters were ‘unagreed’.  The five 

matters that Network pronounced were unagreed were: (i) improvement to salary 

tables; (ii) DHA; (iii) backpay; (iv) improvement to the additional hourly payment 

rate and structure; and (v) RDO provisions.  

 

[94] The TWU submits that Network did not indicate that it was ‘unagreeing’ to any other 

terms. Network penned similar correspondence to the TWU and the AIPA which it also sent on 

2 February 2024.121 Again, said the TWU, that correspondence did not indicate Network was 

resiling from its position that it agreed to all terms, just the five ‘cost items’.   
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[95] The TWU holds the view that as at 5 February 2024, the bargaining representatives 

agreed that the terms outlined in the 22 December Proposed Agreement (with the exception of 

those outlined in Attachment B) should be included in the proposed agreement, and as such 

those terms were there ‘agreed terms’ for the purposes of s 274(3) and must be included, by 

virtue of s 270(2), in the workplace determination.  

 

[96] The TWU submits that none of the above is controverted by correspondence from 

Network summarising ‘at a high level’ the current state of bargaining that ‘nothing is agreed 

finally until everything is agreed’.122 The AFAP had agreed, by reason of its concurrence with 

the in-principle deal and endorsement of the agreements put to the votes in November 2023 and 

December 2023, that the terms of those agreements should be included in the agreement. The 

TWU says it is nonsensical to suggest otherwise. According to the TWU, the AFAP did not 

‘genuinely reserve’ its position on particular terms or the entire agreement.123 

 

[97] The TWU further submits that any attempt to place reliance on Network’s 8 March 2024 

correspondence, which refers to bargaining having proceeded on the basis of an ‘overall 

package’ with ‘nothing being agreed until everything is agreed’, should also be rejected.124 The 

bargaining representatives had agreed in November and December 2023 what terms should be 

included in the proposed agreement and there had been no conduct by any of them that would 

suggest that all terms were now ‘unagreed’. The TWU pressed that the offhand remark in 

Network’s 8 March 2023 correspondence was doltish and irrelevant. It did not (and could not) 

alter the objective reality about what had in fact occurred in November and December 2023, 

nor the state of affairs extant as at 5 February 2024. 

 

4.4 The AFAP’s submissions 

 

[98] As would be evident by now, the AFAP sits in opposition to the positions advanced by 

the other parties. It submits that there are no ‘agreed terms’ for the purposes of s 270(2), for the 

following reasons. 

 

[99] The AFAP notes that to resolve the preliminary issue as to whether there are any ‘agreed 

terms’, the Commission will need to construe s 274(3) of the Act and to that end, the 

Commission has the benefit of clear guidance from the Full Bench in UFU.  

 

[100] The AFAP directs the Commission’s attention to certain passages of that decision, 

including paragraph [108] and thereafter paragraphs [141] to [142], [143], and [145]. The AFAP 

further draws attention to what was said by the Full Bench in respect to terms being 

conditionally agreed: 

 
Section 274(3) defines agreed terms for an intractable bargaining workplace determination as a 

term that the bargaining representatives have (at the relevant time), agreed “should be included in 

the agreement.” This directs attention to the potential final form of any agreement. While parties 

may sometimes agree that, regardless of any other issues, some terms should go in an agreement, 

s 274(3) does not extend to terms where there is a conditional reservation attached to all terms (or 

all key terms) being satisfactorily arrived at. 

 

When industrial parties are bargaining, they are doing so to secure a final package that is, overall, 

better than no new agreement at all. The final package will inevitably include a number of terms 

that each party is sufficiently happy with and, quite likely, other terms that the parties wished was 
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excluded. Concession through the “give and take” of bargaining before a final package is 

approved do not, of themselves, indicate that the bargaining representatives consider all the terms 

up to the point should be included in a final package. They may do so for some terms, but for 

others they are either expressly or implicitly only doing so on the basis that the final package will 

be suitable. We consider so much is self-evident in industrial bargaining. What the position will 

be in a particular bargaining process will be determined on the circumstances of that process.  

 
Similarly, a party that conditionally states (however that condition is expressed) that certain terms 

should be included in an agreement has not necessarily agreed, as factual reality, that those terms 

should be included in the agreement. All that party might be conveying is that those terms are 

agreed on the basis that a satisfactory package will be achieved. A genuine conditional reservation 

is inconsistent with an agreement that the particular terms being discussed “should” (without 

reservation) be included in the proposed enterprise agreement. If s 274(3) provided for terms that 

were conditionally agreed, the position would be different. However, the statute does not provide 

for conditional agreements about terms and we consider it would constitute a significant alteration 

to the bargaining dynamic for enterprise agreements under the FW Act if it did so. We do not 

consider this was Parliament’s intention.125 

 

[101] The AFAP submits that whilst bargaining has a long history, the facts that are material 

to the preliminary issue are of short compass. 

 

[102] The AFAP says that at all times bargaining between the parties ‘…proceeded on the 

basis of an overall package, with nothing being agreed until everything is agreed.’126 

 

[103] The AFAP acknowledges that during bargaining there were four ballots – 30 September 

Proposed Agreement,127 29 November Proposed Agreement,128 22 December Proposed 

Agreement129 and 29 February Proposed Agreement,130 all of which were unsuccessful. 

 

[104] The third ballot was the last ballot (22 December Proposed Agreement) to be conducted 

prior to the application for an intractable bargaining declaration being made on 5 February 

2024; this date being the point in time provided for in s 274(3)(a).131 

 

[105] The AFAP and TWU endorsed a ‘yes’ vote in the third ballot, but AIPA did not.132 

 

[106] On 23 January 2024, the AFAP wrote to Network and outlined seven potential issues 

that were raised by AFAP members as ‘crucial for potential endorsement’.133 Similarly, on 

1 February 2024, the TWU outlined three issues that its members would like to see addressed,134 

and on 2 February 2024, the AIPA sought changes in respect of two issues.135 

 

[107] Network wrote to the AFAP on 2 February advising that it no longer agreed to five items 

which had been included in the 22 December Proposed Agreement.136 

 

[108] A fourth ballot was conducted in the period between the application for an intractable 

bargaining declaration being made and the Commission making the intractable bargaining 

declaration on 15 March 2024. This date being the point in time provided for ins 274(3)(b). 

 

[109] The AFAP, the TWU and the AIPA did not endorse a ‘yes’ vote in the fourth ballot for 

the 29 February Proposed Agreement.137 During the post-declaration negotiating period the 

bargaining representatives did not agree on any terms that should be included in the 

agreement.138 
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[110] The AFAP presses that under s 274(3)(a) the Commission must determine the question 

of what terms( if any) the bargaining representatives had agreed, as at 5 February 2024, that 

should be included in the agreement. 

 

[111] The AFAP says the Commission ought to find that bargaining between the parties 

‘…proceeded on the basis of an overall package, with nothing being agreed until everything is 

agreed.’139 Thus, any terms to the extent that they were agreed between the parties were in the 

sense discussed in UFU only ‘conditionally agreed’. That is to say, on the condition that an 

entire package was agreed. 

 

[112] According to the AFAP, the facts unequivocally establish that as at 5 February 2024, 

the parties were not in agreement on the terms of an overall package. 

 

[113] The AFAP submits that in the period between the rejection of the 22 December 

Proposed Agreement and 5 February 2024, the AFAP, the TWU and the AIPA each informed 

Network of changes they wanted to the overall package that form the 22 December Proposed 

Agreement. Furthermore, on 2 February 2024, Network, informed the AFAP that it no longer 

agreed to five items that had formed part of the overall package that formed the 22 December 

Proposed Agreement. AFAP says that this conduct, that is the conduct of the bargaining 

representatives seeking changes to the overall package, establishes without any doubt there was 

no agreement on an overall package as at 5 February 2024.  

 

[114] The AFAP say that by their conduct in the period between the rejection of the 

22 December Proposed Agreement and 5 February 2024, the bargaining representatives resiled 

from their support of the overall package that formed the 22 December Proposed Agreement 

and their agreement that its proposed terms should, without reservation, be included in the 

proposed agreement. 

 

[115] In respect to the situation concerning the AIPA, the AFAP advances that the facts 

establish that the AIPA had not agreed to the terms in the overall package that formed the 

22 December Proposed Agreement.140 The significance of this, according to the AFAP, is that 

the 22 December Proposed Agreement was never agreed to by all of the bargaining 

representatives, which is plainly required by s 274(3)(a).  

 

[116] The AFAP submits that at the time the declaration was made and at the end of the post 

declaration negotiating period there were no ‘agreed terms’. However, it presses that in the 

scenario where the Commission accepts the position that there are no ‘agreed terms’, the AFAP 

does not expect that there will be a dispute that needs to be determined by the Commission in 

respect of every single term. Counsel for the AFAP explained that as was the situation in UFU, 

despite there being no ‘agreed terms’ within the meaning of s 274(3) of the Act, there will be 

many terms that are uncontroversial and ultimately only a confined list of matters will require 

substantive determination by the Commission.  

 

5. Consideration  

 

5.1 The interpretation of s 274(3) 
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[117] The interpretation of s 274(3) of the Act is relevant in this case. The principles of 

statutory interpretation are often cited, it being accepted that the starting point is to construe the 

words of a statute according to their ordinary meaning having regard to their context and 

legislative purpose. Context includes the existing state of the law and the mischief the 

legislative provision was intended to remedy, in addition to the legislative history.141  

 

[118] The plurality in SZTAL v Minister for Immigration and Border Protection142 (SZTAL) 

succinctly described the contemporary approach to statutory construction. That description 

warrants repeating: 

 
The starting point for the ascertainment of the meaning of a statutory provision is the text of the 

statute whilst, at the same time, regard is had to its context and purpose. Context should be 

regarded at this first stage and not at some later stage and it should be regarded in its widest 

sense. This is not to deny the importance of the natural and ordinary meaning of a word, namely 

how it is ordinarily understood in discourse, to the process of construction. Considerations of 

context and purpose simply recognise that, understood in its statutory, historical or other 

context, some other meaning of a word may be suggested, and so too, if its ordinary meaning is 

not consistent with the statutory purpose, that meaning must be rejected.143 (footnotes omitted) 

 

[119] In SZTAL the importance of the purposive approach to statutory construction was 

emphasised. Such an approach is also required by s 15AA of the Acts Interpretation Act 1901 

(Cth) (AI Act). It requires that a construction that would promote the purpose or object of the 

Act is to be preferred to one that would not promote that purpose or object (noting that s 40A 

of the Act provides that the AI Act as in force on 25 June 2009, applies to the Act). The purpose 

or object of the Act is to be taken into account even if the meaning of a provision is clear. When 

the purpose or object is brought into account an alternative interpretation may become apparent. 

If one interpretation does not promote the object or purpose of the Act, and another does, the 

latter interpretation is to be preferred. However, s 15AA requires one to construe the Act in the 

light of its purpose, not to rewrite it.  

 

[120] We observe that the parties have referred to the Revised EM to explain the intent of the 

newly enacted s 274(3) and as such it is timely to note that reference to extrinsic materials, such 

as the Revised EM, cannot displace the clear meaning of the legislative text. As the High Court 

observed in Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (Alcan): 144  

 
This Court has stated on many occasions that the task of statutory construction must begin with 

a consideration of the text itself. Historical considerations and extrinsic materials cannot be 

relied on to displace the clear meaning of the text. The language which has actually been 

employed in the text of legislation is the surest guide to legislative intention. The meaning of 

the text may require consideration of the context, which includes the general purpose and policy 

of a provision, in particular the mischief it is seeking to remedy. 

 

[121] Returning to s 274(3), a Full Bench of this Commission has, already, considered the 

interpretation of s 274(3). This fact was not lost on the parties who inevitably emphasised 

different passages of UFU, to support their various contentions. We ourselves are assisted in 

our interpretation of s 274(3) by UFU, and whilst the decision in UFU was decided in a different 

legislative context before the Closing Loopholes No. 2 Act, we are of the view that the 

reasoning of the Full Bench, in parts, remains instructive for current purposes.  
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[122] Prior to considering further the decision of UFU and its implications for this case, we 

make the following observations about newly amended s 274(3) and the legislative framework 

within which it sits. 

 

[123] The objects of the Act can be found in s 3 of Part 1-1.  

 

[124] Chapter 2, Part 2-5 of the Act, sets out those provisions about workplace determinations. 

There are two species of determination. One, industrial-action related workplace determinations 

and the other, intractable bargaining workplace determinations. It is the latter which is of focus 

here.  

 

[125] Section 270(1) of the Act provides the ‘Basic rule’ that an intractable workplace 

bargaining determination must comply with s 270(4) such that the determination must include 

prescribed ‘terms’.  

 

[126] As to the terms the Commission must include, they are, as previously noted: (a) core 

terms (see s 272); (b) mandatory terms (see s 273); (c) any ‘agreed terms’ (see s 270(2) and 

s 274(3)); and in this case, (d) separately, terms which in the Commission’s view deal with ‘the 

matters that were still at issue’ at the end of the negotiating period (see s 270(3)(a)).  

 

[127] The word ‘term’ is not defined in the Act. However, when one considers ss 270, 270A, 

271, 272, 273, 274 and 275 of the Act, in addition to Part 2-4, it is apparent that the meaning of 

the word ‘term’ in Part 2-5 is analogous to the meaning attributed to the word in Part 2-4. The 

equivalent of the word in other legal settings and oft used in industrial parlance – is a ‘clause’.  

 

[128] Section 272 sets out the core terms of a workplace determination. For example, the 

nominal expiry date. Whilst the s 272(2) specifies the inclusion of a nominal expiry date and 

provides the upper most limit for the period, it does not instruct the Commission on the specific 

date. Ultimately, the Commission will decide the nominal expiry date of the determination, as 

referred to in s 272(2).  

 

[129] The Commission is further obliged to include in the workplace determination the 

mandatory terms so described in s 273. Those mandatory terms include a term about settling 

disputes (s 273(2)), a flexibility term (s 273(4)), a consultation term (s 273(5)), and a delegates’ 

rights term (s 274(6)). If the Commission is satisfied that an ‘agreed term’ for the determination 

would, if the determination were an enterprise agreement, satisfy the requirements for a settling 

disputes term,145 a flexibility term146 or a consultation term, under Part 2-4,147 then that ‘agreed 

term’ is included in the determination.148 While we make no comment as to whether specific 

drafting of an agreed term would be required for reasons later explained, we hold the view that 

for the Commission to undertake a comparative exercise between any ‘agreed terms’ for settling 

disputes, providing for flexibility or consultation and the requirements as set out in Part 2-5,149 

there would need to be substantive certainty about the content of the ‘agreed term’.  

 

[130] Regarding terms that deal with ‘the matters that were still at issue’ at the end of the 

negotiating period (see s 270(3)(a)), the AIPA observed that there had been an apparent 

deliberate choice by the legislature to focus on ‘matters’ in s 270(3) as distinct from ‘terms’ (as 

referred to in s 270(2)). The AIPA proposed that the former imported a focus on more general 
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substance – what were the things the parties were at odds on, while the latter, in contrast, 

suggested a concrete view.  

 

[131] Section 270(3) firstly refers to the determination including ‘terms’. The relevant ‘terms’ 

in this instance are those that deal with ‘matters’ that were still at issue at one of two temporal 

points. We accept that a ‘matter’ is of more general substance. For example, a ‘matter’ still in 

issue might be annual leave. In the determination the Commission would be obliged to include 

‘terms’ that dealt with that ‘matter’ such as its accrual, amount, the taking of, a direction to 

take, and so on.  

 

[132] Section 274(3) defines ‘agreed terms’ as referred to in s 270(2).  

 

[133] Each subsection of s 274(3) deals with a particular point in time: (a) when the 

application for the intractable bargaining declaration was made; (b) when the intractable 

bargaining declaration was made; and (c) at the conclusion of any post-declaration period for 

the declaration. 

 

[134] In respect of the three critical dates for analysis of ‘agreed terms’, we consider that those 

dates are, as accepted by the parties: (a) 5 February 2024 (the date Network made the application 

under s 234); (b) 15 March 2024, when the declaration was made; and (c) 28 March 2024, at 

the end of the post-declaration negotiating period.  

 

[135] The adoption of the past participle ‘agreed’ and the phrase ‘have agreed’ deploys the 

past tense to indicate the focus is on whether the parties had, at any of the times detailed, been 

of ‘one mind’ or had ‘come to an understanding’ or ‘reached consensus’150 The word ‘should’ 

is used as a modal verb to indicate what ought happen or occur, but not necessarily what will 

occur. It is future focused151 and conveys that the agreement of the bargaining representatives 

is about terms that ultimately should be included in a proposed agreement to be made by the 

employer and voting group of employees. 

 

[136] As noted, each sub-section focuses on the bargaining representatives for the proposed 

agreement, being the persons who are by default or appointment ‘bargaining representatives’ 

for the purposes of s 176 of the Act. Hence, bargaining representatives will be the employer or 

a person appointed by the employer under s 176(1)(d), a union representing the industrial 

interests of one or more employees who will be covered by the proposed agreement under 

s 176(1)(b) or any other person (other than a union or a union official) appointed by an 

employee under s 176(1)(c).  

 

[137] Subsections 274(3)(a)-(c), in terms, focus on the views and/or intentions of persons who 

will not necessarily participate in voting on the agreement – such that any consensus between 

bargaining representatives may, for whatever reason, not be reflected by the employees that the 

bargaining representatives represent. That is, however, irrelevant for the purpose of s 274(3) 

which focuses on whether there is a state of affairs of ‘agreement’ between bargaining 

representatives about what ‘should’ be included in a proposed agreement. 

 

[138] As to the purpose of s 274(3), as amended by the Closing Loopholes No 2 Act, the 

previous s 274(3) provided that only one of two time points were relevant in determining 

whether there were ‘agreed terms’. Further, it is apparent that the predecessor section may have 
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permitted a bargaining representative to resile from or retract agreements reached as to what 

terms should be included in a proposed agreement in a situation where bargaining had failed, 

and the Commission had made an intractable bargaining declaration. Arguably, bargaining 

representatives could resile from their agreement to terms: (a) at any time before a declaration 

under s 235(1) was made, including after an application for a declaration had been made and 

before the Commission made the declaration; and (b) if a s 235A post-declaration period was 

ordered, at any time before the conclusion of that period.  

 

[139] The mischief apparent from these hypothetical situations was that which parliament 

sought to address by repealing and replacing s 274(3). The Revised EM makes pellucid, the 

new s 274(3) is intended to ensure that once a term is an ‘agreed term’ according to any of 

subsections 274(3)(a) to (c), it remains an ‘agreed term’ and cannot later become a term dealing 

with a matter still at issue or be left out of the determination. This in turn means that the intent 

of the section, is that a party cannot resile from terms agreed at each of the three points in time 

provided for in s 274(3).  

 

[140] As noted, each subsection requires ascertainment of terms which those bargaining 

representatives had agreed at the times stipulated in subsections (a), (b) and (c), should be 

included in the agreement. In our view, these subsections may operate cumulatively by virtue 

of the use of the adjunct ‘and’, and the phrase in ss 274(3)(b)and (c) ‘any other term in addition 

to’ the terms mentioned, respectively, in either ss 274(3)(a) or (3)(a)-(b).  

 

[141] However, the circumstances before us do not necessitate consideration as to the 

accretion of terms at the temporal points referred to in ss 274(3)(b) or (c), for it is evident on 

the material before us, and as agreed by the parties, no terms were ‘agreed’ as at the times 

referred to in ss 247(3)(b) and (c). Hence, while it might be the case that a party’s attempt to 

resile from its agreement to one or more ‘agreed terms’ after one of the times detailed will be 

inutile, for current purposes the only critical time is that when the application for the intractable 

bargaining declaration was made (s 274(3)(a)).152 

 

5.2 Agreed terms 

 

[142] It was uncontroversial that ultimately the issue before us could be reduced to a 

consideration of whether as at 5 February 2024, that is the date Network made its application, 

there were any terms that the bargaining representatives had agreed should be included in the 

proposed agreement.153 

 

[143] Beyond the time the application for the declaration was made, we find there were no 

further terms were agreed. This is despite the 29 February Proposed Agreement including terms 

that had been withdrawn from agreement by Network on 2 February 2024.154 Those terms, 

namely the improvements made to the salary tables, the DHA, backpay, improvements to the 

Additional Hourly Payment rate and structure, and RDO provisions, had been unilaterally 

inserted by Network into the 29 February Proposed Agreement. We are, however, are satisfied 

the agreement to those terms had been withdrawn prior to the application for the declaration 

and those terms had not been subsequently agreed to by bargaining representatives because of 

their unilateral inclusion in the 29 February Proposed Agreement. 
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[144] Whilst there was consensus between Network, the AIPA and the TWU that there were 

in fact ‘agreed terms’ as of 5 February 2024, it is understood the AFAP pressed there were no 

‘agreed terms’ because bargaining had proceeded on the basis of an overall package with 

nothing being agreed until everything is agreed. On that basis, any terms, to the extent that they 

were agreed between the parties, were in the sense discussed in UFU of only having been 

‘conditionally agreed’. That is, a term was agreed on the condition that an entire package was 

agreed. It is that concept of ‘conditional agreement’, as traversed by the Full Bench in UFU, 

that has taken centre stage in the dispute before us.  

 

[145] We consider it necessary to observe from the outset that the circumstances in UFU were 

markedly different to those confronting this Full Bench. In UFU the United Firefighters’ Union 

of Australia (Firefighters’ Union) and Fire Rescue Victoria (FRV) had been bargaining since 

July 2020 with a view to making a proposed enterprise agreement to replace an existing one. 

Bargaining had taken place against the framework of what was referred to as the ‘2019 Wages 

Policy’. The 2019 Wages Policy had been referred to in a ‘Heads of Agreement’ – an agreement 

the purpose of which was to provide for a range of industrial measures and processes for the 

implementation of the Victorian Government’s fire service reforms and the establishment of 

FRV.155 The establishment of the FRV had resulted in the absorption of all the functions of the 

Metropolitan Fire and Emergency Services Board and some of the functions Country Fire 

Authority.156 The Heads of Agreement had been signed by the then Victorian Minister for 

Police and Emergency Services.157 

 

[146] The matters included in the Heads of Agreement included an acknowledgement that the 

Heads of Agreement was consistent with the Victorian Government’s ‘Wages Policy’. As noted 

by the Full Bench in UFU, the ‘Wages Policy’ was evidently a reference to the Victorian 

Government’s policy at the time titled ‘Wages policy and the Enterprise Bargaining 

Framework’ (2019 Wages Policy), as issued by the Treasurer of Victoria and Minister for 

Industrial Relations.158 The 2019 Wages Policy applied to Victorian Government agencies and 

bodies, of which the FRV was one.  

 

[147] The 2019 Wages Policy included a description of the Government’s approval 

arrangements which public sector agencies had to meet before commencing bargaining, during 

bargaining and before seeking approval of final enterprise agreement.159 They deserve repeating 

here.  

 

[148] Obtaining authority to commence bargaining was required. During bargaining, the 

2019 Wages Policy stipulated that all: 

 
offers should be made on an in-principle basis, with the public sector agency communicating 

that the offer is subject to government approval and may be subject to change to ensure 

compliance with the Wages Policy…160 

 

[149] Regarding ‘Approval requirements’, the 2019 Wages Policy set out that all proposed 

agreements required the ‘approval of Government prior to the commencement of any of the 

formal requirements outlined in the Fair Work Act.’161 The 2019 Wages Policy distinguished 

between Major and Non-major Agreements. ‘Major Agreements’ were defined as any 

enterprise with a large public sector workforce, with a salary base in excess of $1 billion, or 

with significant industrial or financial risk, and/or strategic or operational importance to the 

Government. For Major Agreements the process of seeking Government approval of final 
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agreements differed to that of Non-major Agreements, with a requirement for approval at a high 

level of Government.162 Whilst a replacement wages policy took effect from 1 January 2022 

(2022 Wages Policy)163 and thereafter in 2023 (2023 Wages Policy),164 they were found to 

have been broadly similar to the abovementioned requirements.165 The 2023 Wages Policy 

provided that all proposed enterprise agreements required Government approval before the 

commencement of any of the formal approval requirements outlined in the Act and high level 

Government approval was require for Major Agreements.166 

 

[150] The Full Bench found that the UFU was aware of each relevant iteration of the 

Government’s wages policy and was also aware that FRV considered itself to be bound by such 

policies.167 

 

[151] The Full Bench observed that by October 2023, the parties had not reached agreement 

on the ‘overall package’. Reference was made to correspondence sent by the FRV to the UFU 

on the final day of the post-declaration negotiating period, which read, in part: 

 
…As you are aware, the 7 August Offer reflects the terms (including, amongst other things, 

proposed salary increases, lump sum payments and certain conditions) that the Victorian 

Government advised FRV it is prepared to approve on an overall package basis. FRV has not 

been authorised to agree to any other proposal and it is clear that UFU have rejected the 7 August 

Offer, including wages and conditions.  

 

Unfortunately, in circumstances where FRV has made it clear that the 7 August Offer was put 

as a package, the UFU’s rejection of this package means that there are currently no matters that 

meet the definition of ‘agreed terms’ for the purpose of inclusion in a workplace 

determination…168 

 

[152] Before embarking on its consideration of s 274(3), the Full Bench in UFU noted that 

the Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 (Cth) had repealed 

the former ‘serious breach declaration’ provisions of the Act, replacing them with the then 

current form, and retitled the subdivision to ‘Intractable bargaining declarations.’ 

 

[153] The Full Bench identified that s 274(3), as it was then, defines an ‘agreed term’ for an 

intractable bargaining and noted that there were a number of elements to section: 

 

• First, s 274(3) has, at its centre, a requirement that certain matters be “agreed”; 

• Second, the FW Act does not state that a term must be “agreed” simpliciter. The subject 

matter of what must be “agreed” is that there be a “term” of the proposed enterprise 

agreement concerned which “should be included in the agreement”; 

• Third, the agreement must be between the “bargaining representatives”; and 

• Fourth, the agreement must exist at a defined point of time. Where there is a post-

declaration negotiating period in place, the point in time is at the end of that period. If there 

is no post-declaration negotiating period, the point in time is at the time the intractable 

bargaining declaration was made.169 

 

[154] It is uncontroversial that with regard to the fourth element the legislative amendment 

brought about by the Closing Loopholes No.2 Act speaks of an agreement existing at three 

defined points in time.  
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[155] As was identified by the Full Bench in UFU, the Act does not provide a definition of 

‘agreed’, as it applies to the first element of s 274(3) described above. Nor does the Act give 

definitional guidance as to what is meant by the word ‘should be included in the agreement’.170 

 

[156] Clarification on the meaning of ‘agreed’, as referred to in s 274(3), was provided by the 

Full Bench at paragraphs [138] – [143]. Whilst unnecessary to repeat those passages in full, the 

following can be distilled: 

 

a) agreement must co-exist at the point in time defined by the statute; 

b) ‘agreed’ takes on its ordinary meaning; being the past participle form of ‘agree’, it 

refers to ‘consent’, to ‘be of one mind’ and to ‘come to an arrangement or 

understanding’;171 

c) agreement may assume many forms, the looser form – an arrangement or 

understanding to the more formal, such as contract.172 However, within that 

‘spectrum of consensual dealings’, there remains a requirement for a meeting of 

minds or consensus173 about the proscribed statutory subject matter; and 

d) it is understood that parties are free to resile from most forms of agreement, an 

agreement being a consensual dealing; and  

e) an assessment as to whether parties are ‘agreed’ on a term is a matter to be assessed 

objectively;174 

 

[157] The Full Bench accepted that the nature of the agreement is not to be approached in a 

formal, or legalistic manner, there remaining a requirement that, as a factual matter, the 

bargaining representatives need to have agreed that a term of a proposed enterprise agreement 

should be included in the proposed agreement.175 

 

[158] At paragraph [147] of UFU, the Full Bench commenced its consideration of terms where 

there is a conditional reservation attached to all terms (or all key terms) being satisfactorily 

arrived at. Whilst we intend to address the reasoning of the Full Bench in paragraphs [147] to 

[154], we first turn to paragraphs [155] to [157], which were extracted in full in the AFAP’s 

submissions.  

 
[155] Section 274(3) defines agreed terms for an intractable bargaining workplace 

determination as a term that the bargaining representatives have (at the relevant time), agreed 

“should be included in the agreement.” This directs attention to the potential final form of any 

agreement. While parties may sometimes agree that, regardless of any other issues, some terms 

should go in an agreement, s 274(3) does not extend to terms where there is a conditional 

reservation attached to all terms (or all key terms) being satisfactorily arrived at. 

 

[156] When industrial parties are bargaining, they are doing so to secure a final package that is, 

overall, better than no new agreement at all. The final package will inevitably include a number 

of terms that each party is sufficiently happy with and, quite likely, other terms that the parties 

wished was excluded. Concessions through the “give and take” of bargaining before a final 

package is approved do not, of themselves, indicate that the bargaining representatives consider 

all the terms up to the point should be included in a final package. They may do so for some 

terms, but for others they are either expressly or implicitly only doing so on the basis that the 

final package will be suitable. We consider so much is self-evident in industrial bargaining. 

What the position will be in a particular bargaining process will be determined on the 

circumstances of that process. 

 



[2024] FWCFB 308 

 

29 

[157] Similarly, a party that conditionally states (however that condition is expressed) that 

certain terms should be included in an agreement has not necessarily agreed, as factual reality, 

that those terms should be included in the agreement. All that party might be conveying is that 

those terms are agreed on the basis that a satisfactory package will be achieved. A genuine 

conditional reservation is inconsistent with an agreement that the particular terms being 

discussed “should” (without reservation) be included in the proposed enterprise agreement. If 

s 274(3) provided for terms that were conditionally agreed, the position would be different. 

However, the statute does not provide for conditional agreements about terms and we consider 

it would constitute a significant alteration to the bargaining dynamic for enterprise agreements 

under the FW Act if it did so. We do not consider this was Parliament’s intention.  

 

[159] The background against which the Full Bench in UFU ultimately determined there were 

no ‘agreed terms’ has been provided. That background essentially traces the bargaining between 

a public sector organisation and a union for an enterprise agreement, all the time confined by 

the limitations as provided in the 2019 Wages Policy, 2022 Wages Policy and the 2023 Wages 

Policy. As noted, at paragraph [158] of UFU, the Full Bench found that the UFU was aware of 

each relevant iteration of the Government’s wage policy and that FRV considered itself to be 

bound by such policies. The Full Bench concluded that at all times the UFU had been aware 

that all offers were to be made on an in-principle basis, such that offers were subject to Victorian 

Government approval, and that to be approved by the Government, the proposed agreement 

must meet all the conditions specified in the applicable wages policy.  

 

[160] At paragraph [147] of UFU, the Full Bench stated: 

 
[147] Where a party has, objectively assessed, genuinely reserved its position on particular 

terms or the entire agreement to the effect that matters are only agreed “in principle” or are 

“subject to” a satisfactory overall package being determined, then that is strongly indicative that 

those matters would not be “agreed” for the purpose of s 274(3).  

 

[161] Appreciating that the industrial bargaining and the context in which it is conducted may 

differ from case to case, the Full Bench acknowledged that the circumstances of each case 

would need to be determined on the evidence in that matter.176 The Full Bench continued that 

making statements during negotiations that particular terms or the entire agreement is agreed 

in-principle does not automatically preclude a finding of ‘agreed terms’ for the purpose of 

s 274(3) although it may do so in particular circumstances.177 

 

[162] Referring to the ‘ritual incantation’ of words of qualification such as ‘in-principle’ or 

the recourse to an exclusion clause effectively long buried to antecedent negotiations, the Full 

Bench stated that such incantation or exclusionary clause may not, of themselves, act as a 

barrier to a finding that there are ‘agreed terms’ in a particular bargaining agreement.178 

Ultimately, the search for an ‘agreed term’ is for agreement in substance not form.179 It is that 

search that we now embark upon.  

 

[163] Ultimately, we are met by a factual question in respect of whether there was a 

conditional reservation. We accept that a conditional reservation can be achieved – so much is 

clear from UFU. However, did the utterances of Captain Bartlett in his correspondence of 

1 March 2023 and 2 February 2024 (in addition to the footnote on the slideshow) or other 

conduct relied upon by the parties, achieve a conditional reservation - or is what occurred, an 

archetype of a ritual incantation case because, beyond the incantation, there is no evidence of 

reservation, retraction or resiling on terms.  
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[164] Writing to the three unions on 1 March 2023, Captain Bartlett attached to his email a 

‘High-level summary of bargaining positions as at 18 February 2023.180 By this stage, 

bargaining had been on foot since 2019 albeit punctuated by a hiatus in early 2020 to 

September 2022, due to the COVID-19 pandemic.181 That high level summary provided what 

Network considered to be the current state of bargaining overall. It then noted: 

 
While nothing is agreed finally until everything is agreed, we hope this summary provide a 

useful framework for making substantial progress at our full-day meeting planned for Monday, 

13 March.  

 

[165] Mr Aikens gave evidence that on 24 March 2023, after the 13 March 2023 meeting had 

taken place, Network provided the AFAP with a document containing slides which summarised 

the current status of negotiations.182 Mr Aikens said that the document was to be used at an 

AFAP member meeting that day and consistent with the principle of nothing being agreed until 

everything was agreed – applying to the bargaining, at the bottom of each page of the document 

were the words: 

 
No items in this proposal are agreed until all items are agreed.183 

 

[166] Whether the bargaining representatives for a proposed enterprise agreement are agreed 

as to a term, is a matter to be addressed objectively and not subjectively.184 To reiterate, the Full 

Bench explains that the objective assessment is to be based on the factual matters that are known 

by the parties.185 

 

[167] We first direct attention to what the abovementioned phrases mean in this context, and 

we consider there are two available interpretations. 

 

[168] The first, 'everything' could be interpreted in its pure literal sense, literally everything, 

every word of the document, every concept, every matter that could be traversed by an 

enterprise agreement, which just seems inherently unlikely by itself in this context. The parties 

were not bargaining in circumstances equivalent to those in UFU where the agreement reached 

was subject to specified approval by high levels of the Victorian Government. In general, most 

negotiations in the industrial context, will traverse uncontroversial matters. It is particularly 

unlikely in the context in which the parties were negotiating, that is, in the situation of a rollover 

agreement, even where, to some degree, substantial changes were being negotiated, that the 

proposition being advanced by Network was that it would not agree to the dispute clause or the 

consultation clause in isolation, absent agreement on other terms.  

 

[169] The alternative interpretation is that the phrase means 'everything controversial'. What 

that directs attention to is what is truly controversial throughout bargaining and, critically, on 

5 February 2024. As we will see, the parties have, quite conveniently, identified outstanding 

controversial matters in an itemised list of 11 topic areas or terms. In terms of what Network 

was communicating, representing its state of mind, by use of the phrase ‘[w]hile nothing is 

agreed finally until everything is agreed’, we consider the second interpretation is to be 

preferred for the following reasons.  

 

[170] The reality of bargaining in each individual case provides important context for 

assessing that factual question. At paragraph [70] of this decision, potted detail is provided of 
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the evidence before the Commission in respect of that bargaining. We see no need to repeat that 

detail at length, but instead make the following observations.  

 

[171] The 30 September Proposed Agreement, was agreed to by the TWU, but not the AIPA 

or the AFAP; the 29 November Proposed Agreement, was agreed to by all bargaining 

representatives, and the 22 December Proposed Agreement, also commanded the agreement of 

all bargaining representatives, save for one clause which was not agreed to by AIPA.186 We 

acknowledge and accept that there were changes from the 30 September Proposed Agreement 

through to the 29 November Proposed Agreement, and on a whole, those variations, were 

distinctly minor.187 

 

[172] In respect to the 30 September Proposed Agreement, the AFAP and the AIPA did not 

agree to the overall package, albeit this did not mean a great many clauses ultimately came to 

be agreed by those two organisations twice thereafter (see 29 November Proposed Agreement). 

 

[173] As at 10 November 2023, the bargaining representatives had reached complete 

agreement on all the terms that should be included in the proposed agreement (the 29 November 

Proposed Agreement).188 That the parties had reached an in-principle agreement (appreciating 

that there is no enterprise agreement until made) and the unions endorsed a ‘yes vote’ for the 

29 November Proposed Agreement, we find that the unions and Network concurred about the 

terms that should be include in the 29 November Proposed Agreement. 

 

[174] The pilots’ rejection of the 29 November Proposed Agreement did not in turn mean that 

the terms of that proposed agreement were disavowed by the bargaining representatives. It is, 

after all, the terms as agreed by bargaining representatives not the voting cohort, that proves 

relevant for s 274(3).  

 

[175] As to changes from the 29 November Proposed Agreement to the 22 December 

Proposed Agreement whilst wages and allowances did not move, other than one particular 

allowance,189 other changes were detailed in the email from Captain Bartlett to employees dated 

21 December 2023.190 Network further notes that there were two other very minor changes to 

the 22 December Proposed Agreement, including at clause 10.10 regarding the automation of 

the claim process for allowances and at clause 20 regarding the equitable allocation of duty 

hours to pilots.191 However, the sum total of all of other clauses in the 22 December Proposed 

Agreement were agreed by the bargaining representatives, apart from, the low-experience 

flying officer rate – with which the AIPA took issue (as will be examined shortly).192 

 

[176] We do not consider that the changes made to the 29 November Proposed Agreement 

such that it became the 22 December Proposed Agreement, meant that all or any of the parties 

had ‘resiled’ from their prior position of agreeing to the terms as outlined in the 29 November 

Proposed Agreement. In these later stages of bargaining, it is evident that negotiations had 

progressed premised upon a ‘proposed agreement’. As the proposed agreements were put to the 

vote and rejected, the bargaining representatives continued their negotiations – not on the basis 

of making wholesale changes to the entire proposed agreement or disavowing all terms 

previously agreed but, by responsive adjustments to certain controversial (or cost) terms in a 

bid to appease the cadre of pilots. Captain Bartlett’s communication to the pilots on 

21 December 2023, evinces this approach.193 
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[177] As to the AIPA not endorsing the 22 December Proposed Agreement, there are 

undoubtedly factual circumstances where a bargaining representative not endorsing an 

agreement could indicate complete disagreement with its terms. What is to be made of 

circumstances where endorsement from a bargaining representative is not forthcoming, turns 

on the evidence in each case. In this case, we do not accept that the absence of the AIPA’s 

endorsement reflected complete disagreement with the terms of the 22 December Proposed 

Agreement.  

 

[178] Captain Bartlett gave evidence that on 15 December 2023, Mr Cumming and 

Mr Fontana of the AIPA said that as representatives of AIPA they could see the merit in the 

claim (low-experience first officers' term), and that it would be effective in offsetting additional 

cost. However, they said they did not believe it would be supported by the AIPA's committee 

of management.194 On 20 December 2023, a further meeting between the bargaining 

representatives was held and Mr Cumming communicated at the meeting that the AIPA was 

otherwise in agreement with the other terms of the proposed agreement (what subsequently 

became the 22 December Proposed Agreement), save the ‘low-experience first officers’ term.  

 

[179] According to the AFAP, this evidence has to be appreciated and analysed in its proper 

context, namely the context that bargaining had been proceeding on the basis of nothing being 

agreed until it was all agreed. The AFAP submits that the situation in respect of the AIPA is 

distinct and the facts establish that the AIPA had not agreed to the terms of the overall package 

that formed the 22 December Proposed Agreement. The significance of this, is, according to 

the AFAP, that the 22 December Proposed Agreement was never agreed to by all the bargaining 

representatives, which the AFAP asserts is plainly required by s 274(3)(a).  

 

[180] First, we disagree with the contention that what is required by s 274(3)(a) is agreement 

to the 22 December Proposed Agreement by all bargaining representatives. The focus is on 

agreed ‘terms’ not agreed ‘proposed agreements’.  

 

[181] Secondly, we are unaligned with the interpretation that bargaining had proceeded on an 

all or nothing approach because of words used by Network in its correspondence or 

communications in March 2023. The bargaining between the parties does not manifest such 

intent. It is evident that in respect of the 22 December Proposed Agreement there was consensus 

as to the terms of that proposed agreement by the bargaining representatives – with the 

exception of one term. Whilst one term was not agreed upon by all, the AIPA did not 

remonstrate that the 22 December Proposed Agreement should not be put to the vote, and the 

remaining bargaining representatives endorsed a ‘yes’ vote for that proposed agreement and 

agreed for it to be put to the vote. Why? because essentially all bargaining representatives had 

agreed to its terms and the words written by Captain Bartlett in March of 2023, caused no sense 

of hesitation. 

  

[182] After the unsuccessful vote for the 22 December Proposed Agreement, we see the AFAP 

on 23 January 2024, the TWU on 1 February 2024 and the AIPA on 2 February 2024, outlining 

issues that were, respectively, considered crucial for potential endorsement, ones they would 

like to see addressed or otherwise were raised in response to a survey of members. The unions 

were proposing specific changes to the 22 December Proposed Agreement to get it ‘over the 

line’, to borrow from the parlance of the AIPA.195 
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[183] Thereafter, by correspondence dated 2 February 2024, Network responds to the AFAP 

setting out that ‘agreement to a particular item was subject to agreement on the overall package’ 

and the ‘overall package could not exceed a particular cost to the Company’.196 These sentences 

in Network’s 2 February 2024 correspondence to AFAP cannot be read in isolation. The letter 

of 2 February 2024 is to be construed on its terms, having regard to the objective background 

facts known to the parties.197 Network continues in that same correspondence to state, ‘certain 

terms contained in the proposed agreement, will, of necessity, become matters at issue for the 

purposes of any intractable bargaining workplace determination’.198 Network then proceeds to 

expressly withdraw agreement from those terms in the 22 December Proposed Agreement, 

where improvements had been made to salary tables, the DHA, backpay, improvements to the 

Additional Hourly Payment rate and structure, and the RDO provisions in respect of the 

definition of an RDO and the restrictions around an RDO. .  

 

[184] Those items are all obvious cost items in response to the unions raising items with an 

obvious increased cost (with perhaps the exception of the revised rostering appendix).199 It is 

reflective of the bargaining that had been occurring between the parties, the kind of give and 

take in respect of those matters that sat within the ‘cost envelope’, rather than an absolutely 

conditional, not one word can be accepted unless everything is settled. In our view, it distils to 

this: the unions are now pursuing specified new items in light of the failed vote and Network 

has essentially walked back on particular concessions it had previously made. Network did not 

put anything else at issue, although it forewarned that should any further improvements (union 

improvements) be sought that would drive up the cost of any agreement or workplace 

determination: ‘other significant cost items which the Company was otherwise prepared to 

agree to, will also be at issue’.200 Network goes on to name those cost items but does not 

withdraw agreement to those items.  

 

[185] In our view, Network’s statements that ‘agreement to a particular item was subject to 

agreement on the overall package’ and the ‘overall package could not exceed a particular cost 

to the Company’,201 when fairly read, in context, was simply a proposition that, because certain 

additional items had then been put in issue by each of the three unions after the failed vote on 

the 22 December Propose Agreement, in response, Network was doing the same in respect of 

certain items. For example, if an employee bargaining representative changed their position on 

a certain cost term, it might trigger Network adjusting its position in response to a certain term– 

which Network did. There was no suggestion in their communication that the unions or 

Network were now recanting or resiling from, all other terms that had been agreed to that point.  

 

[186] We consider it is not open to draw inference that the unions’ conduct of raising further 

issues over the course of 1-2 February 2024, or the conduct of Network on 2 February 2024, in 

walking back from specific terms previously agreed, meant that agreement on all other terms 

was withdrawn. We consider, Network made clear, it is only the matters set out in that 

correspondence that are ‘unagreed’. There is no recantation by Network of its agreement to any 

other term, or any other ‘matter’, to use the phraseology of Captain Bartlett. 

 

[187] Mr Aikens gives evidence that at bargaining meetings Captain Bartlett or Mr Nathan 

Safe, Executive Manager Industrial Relations at Qantas, would preface any improvements to 

existing conditions in the proposed agreement as being agreed in-principle and nothing was 

agreed until everything was agreed.202 In our view, the documentary evidence prior to 

5 February 2024, is a species of evidence which we prefer over the post facto assertions of 
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witnesses, without casting aspersions on any of the witnesses in this case, and of course, 

observing that our preference is in the context of a dispute before this Commission where the 

central and indeed sole issue is whether there are any ‘agreed terms’. 

 

[188] The importance of approaching fact-finding based on the contemporaneous 

documentary record and objective circumstances was described by Lee J in Transport Workers' 

Union v Qantas (No. 1).203 His Honour sets out an approach to fact-finding which, in our view, 

is germane to the present case where section 274(3) is in issue - that what matters most is the 

proper construction of contemporaneous notes and documents and the probabilities that can be 

derived from those notes and other objective facts. 

 

[189] His Honour, at paragraph 17, sets out that that approach is one which is premised on the 

assumption that contemporaneous notes and documents are the extemporaneous and 

unvarnished product of the conduct of internal dealings or communications between the 

contesting parties, and that confidence can be placed on the contemporaneous record, 

particularly where that record is unfiltered and sufficiently complete.  

 

[190] We consider that the attachments we have referred to in the SOAF prior to 

5 February 2024 are unvarnished and unfiltered communications which reflect the position of 

the parties and their understanding of the position of other parties contemporaneously, and those 

are the matters, rather than the assertions made, for example, in Mr Aikens' statement, upon 

which we prefer to rely. It follows, we have accorded weight to the correspondence of the 

bargaining representatives prior to the date the application for the declaration was made, 

cognisant of the possibility that communications post that date, in these circumstances, may 

prove hortatory of each party’s case. This is not to say that evidence post 5 February 2024 has 

not been considered. Ascertainment that there were no further ‘agreed terms’ post 5 February 

2024, required consideration of the conduct, correspondence and other communications 

between the bargaining representatives post that date. However, insofar as those 

communications that post-dated 5 February 2024 evinced whether a term was an ‘agreed term’ 

as at 5 February 2024, for the reasons detailed it is the correspondence between the bargaining 

representatives prior to 5 February 2024 that we prefer.  

 

[191] As an aside, in respect of Network’s adjustment of its position on 2 February 2024, 

whether that conduct was reasonable for the purposes of s 275(f) of the Act, is not in issue here 

and therefore does not necessitate comment.  

 

[192] Read contextually and in light of its purpose, s 274(3) in the case before us requires an 

assessment of the state of agreement or concurrence between the bargaining representatives as 

at 5 February 2024.  

 

[193] The evidence before us supports a finding that bargaining progressed between the 

bargaining representatives on the basis that there was not a ‘genuine conditional reservation’ of 

the type referred to in UFU.204 We find it was not the case that terms were only agreed subject 

to a satisfactory overall package. Whilst we accept Mr Aiken’s and Captain Bartlett’s evidence 

that Captain Bartlett had issued communication that referred to the statements as referenced at 

paragraphs [163] and [164] of this decision, we consider that the focus on certain lines uttered 

in bargaining in this context is not particularly helpful and is preternatural as to what in 

substance occurred.  
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[194] Finally, we return to the AFAP’s submission that whilst it says there are no ‘agreed 

terms’, it does not expect that there will be a dispute that needs to be determined by the 

Commission in respect of every single term. Counsel for the AFAP had explained that as was 

the situation in UFU, despite there being no ‘agreed terms’ within the meaning of s 274(3), 

many terms would prove uncontroversial and ultimately only a confined list of matters would 

require substantive determination by the Commission.  

 

[195] Counsel for the AFAP appeared to be referring to paragraph [5] of UFU, where the Full 

Bench noted that whilst the FRV and the Minister pressed there were no ‘agreed terms’, they 

identified a confined list of ten specific matters that would require substantive determination, 

with the balance of matters not contested nor likely to be the subject of substantive submission 

as to their inclusion in an intractable bargaining workplace determination. Essentially, it 

appeared that the AFAP was distinguishing between a term that rises to the legal test of what 

an ‘agreed term’ is and a term that whilst not agreed, would not be contested in respect of the 

determination at the next step.  

 

[196] In Network’s correspondence to the unions of 22 March 2024, it was made resoundingly 

clear that if there were no agreed terms then every term would be in issue for the purposes of a 

workplace determination.205 It follows that the AFAP makes its submission premised upon a 

presumption which is not open to it and, in any event, in determining what the ‘agreed terms’ 

are, that is a confined task of construing s 274(3) and applying the facts as they are found. 

Ultimately, whether a term that is not an ‘agreed term’ is going to be contested between the 

parties in any determination, is not relevant to this task. 

 

6 Conclusion  

 

[197] Because we have found there was not a genuine reservation of position, it follows that 

we have determined that there are ‘agreed terms’ within the meaning of s 274(3). As at 

5 February 2024, those ‘agreed terms’ were set out in the 22 December Proposed Agreement 

(Attachment A), with the exception of those terms that were not agreed, as set out at Attachment 

B of this decision.  

 

[198] As the ‘agreed terms’ and those terms not agreed have been reduced to writing in 

Attachments A and B, there is substantive certainty about their content.  
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Attachment A
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Attachment B 

 

[199] Set out in the following table are the 11 non-agreed terms: 

 

 Claim Bargaining 

Representative 

EA clause  

1 2 hour sign on AFAP N/A proposed new 

clause 20.6.3 

2 No 4am starts after days off AFAP 20.1.4 

3 Business class duty travel AFAP N/A – proposed new 

clause (possibly in 

9.27.1) 

4 DHA rate AFAP, Network  10.6, Schedule 1 

5 Overtime rate AFAP, AIPA, TWU, 

Network 

10.8.5 

6 10 days off per roster period AFAP, AIPA, TWU 20.1.1 

7 Revised rostering provisions AFAP, TWU 20 

8 Low-experience first officer rate AIPA 10.3, 10.4 

9 Improvements to salary tables  Network 10.1-10.4 

10 Backpay Network 10.1, 10.2 

11 RDO provisions Network 20.1 
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