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Fair Work Act 2009  

s.394 - Application for unfair dismissal remedy 

Menelas Michalitsis 

v 

Dig Dig Demolition Pty Ltd 
(U2023/11033) 

COMMISSIONER ALLISON MELBOURNE, 29 APRIL 2024 

Application for an unfair dismissal remedy 

 

[1] This decision concerns an application made by Mr Menelas Michalitsis (Mr Michalitsis 

or the Applicant) under s.394 of the Fair Work Act 2009 (the Act) seeking a remedy for an 

alleged unfair dismissal. Mr Michalitsis was employed as a truck driver by Dig Dig Demolition 

Pty Ltd (Dig Dig or the Respondent). His employment was terminated on 19 October 2023 

for grounds allegedly relating to a serious occupational health and safety incident. This decision 

considers whether Mr Michalitsis termination was harsh, unjust or unreasonable.  

 

[2] I acknowledge that the last 10 months have no doubt been difficult for Mr Michalitsis 

who has struggled with personal health issues in addition to the termination of his employment. 

However, ultimately, having assessed all the circumstances of this matter and the relevant 

statutory considerations and legal principles, I have determined that Mr Michalitsis’ termination 

was not harsh, unjust, or unreasonable. I set out my reasons below.  

 

Background 
 

[3] The following paragraphs outline the background to the matter. I note that significant 

portions of the background are contested between the parties. Where findings on contested 

points are required, they will be made later in the decision. 

 

[4] Dig Dig is a small demolition business that offers services to residential properties in 

the Eastern suburbs of Melbourne and the Mornington Peninsula. At the time of the hearing 

Dig Dig employed 12 employees.1 I note that at the time of termination Dig Dig employed 15 

employees2 and therefore did not meet the definition of small business under the Act.  

 

[5] Mr Michalitsis commenced employment with Dig Dig on 28 June 2022 as a truck driver. 

Mr Bryn Lynch, Managing Director of Dig Dig, hired Mr Michalitsis after ensuring he held a 

valid “White Card” certifying that he had completed requisite industry health and safety training 

to work on construction sites, and a heavy vehicle driving licence. 
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[6]  Mr Lynch completed an induction process with Mr Michalitsis when he commenced 

his employment. This included requiring Mr Michalitsis to review and sign Dig Dig’s 

Occupational Health and Safety (OHS) Policy, Drug and Alcohol Policy and employee details 

forms. Mr Michalitsis then received one week of on-the-job training with Mr Adam Schutz, 

another Dig Dig truck driver.3 

 

[7] On 28 June 2023, Mr Michalitsis and two other Dig Dig employees – namely, Mr Schutz 

and Mr Paul Soden - were assigned to a demolition job at an old church hall in Rosanna. Mr 

Schutz was driving the excavator machine. Mr Michalitsis and Mr Soden had brought their 

trucks to the site to be loaded with rubbish and debris. Mr Michalitsis and Mr Soden were 

responsible for assisting the excavator operator by spotting for him and picking up some smaller 

rubbish and debris and loading it into the bins.4  

 

[8] At some stage during the day an incident occurred where an excavator machine reversed 

quickly towards Mr Michalitsis who was sitting with his back towards the excavator. This 

incident will be referred to as the Excavator Incident or the Incident.  

 

[9] There is video footage of the Excavator Incident which has been admitted to evidence 

(the footage).5 The footage shows a man in a high-vis vest walking on a pile of rubble near 

where an excavator machine is working. The man appears to dust down a large block of debris, 

before turning around and sitting on the block with his back to the excavator. The man then 

becomes preoccupied with something in his hands (possibly a phone but it is not clear on the 

footage). At around the same time as the man turns his back to sit down the excavator starts to 

reverse quickly towards the man. The excavator stops, what appears to be only a short distance 

from the man – the actual distance is contested between the parties. At this stage the man turns 

and sees the excavator, gets up abruptly and moves off the pile of rubble to a position under 

nearby trees.  

 

[10] I note that both at a previous hearing in this matter and at the start of this hearing Mr 

Michalitsis would not confirm that he was the man in the high-vis vest in the footage. Later 

under cross-examination Mr Michalitsis stated “I assume it’s me”6 when asked to identify the 

person in the footage and, thereafter, confirmed his acceptance that the footage pictures him.7 

Mr Michalitsis explained in evidence that he did not recognise himself in the video, although 

he never denied being involved in such an incident.8 In any event, based on the video footage, 

the evidence of Mr Soden who witnessed the Excavator Incident, and evidence that there were 

only three Dig Dig workers on site – Mr Schutz who was driving the excavator, Mr Soden who 

was spotting, and Mr Michalitsis – the only person the man in the high-vis vest could be is Mr 

Michalitsis. Accordingly, I have determined that the person in the video was Mr Michalitsis.  

 

[11] The Excavator Incident was witnessed by Mr Soden. While Mr Michalitsis and Mr 

Soden provide conflicting evidence around some of the details of the Excavator Incident, it is 

not contested that Mr Soden was very concerned for Mr Michalitsis’ safety. Mr Soden provided 

the following evidence:  

 

“I then looked down and noticed that the Applicant was sitting on a concrete pad (part 

of the old stairs leading into the church) with his back facing the excavator…. 
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[The excavator] then started to reverse towards him. I began to yell at the Applicant – 

something like “get up, get up’ – and made repetitive hand motions towards him 

indicating that he needed to move….  

 

I was quite shaken after seeing what I thought was the Applicant nearly getting run 

over.”9  

 

[12] When Mr Soden returned to the factory later that day, he notified Mr Lynch of the 

Excavator Incident that had occurred at the worksite. Mr Soden told Mr Lynch words to the 

effect that it was lucky there were two trucks coming back and not one because the Applicant 

had nearly got run over.10  

 

[13] Mr Lynch provided evidence that after being informed of the incident, he spoke to Mr 

Michalitsis that afternoon about the Excavator Incident. Mr Lynch provided evidence that Mr 

Michalitsis had told him, words to the effect, that Mr Michalitsis had been bending down to tie 

his shoelaces, that the excavator was 10 meters away and that Mr Soden was exaggerating the 

incident.11 

 

[14] Mr Michalitsis does not recall this conversation having occurred.12  

 

[15] On 29 June 2023, Mr Michalitsis made a bullying complaint (the Bullying Complaint) 

against Mr Schutz. The complaint related to an altercation between Mr Schutz and Mr 

Michalitsis that day, unrelated to the Excavator Incident. Also on this day, Mr Michalitsis 

ceased work and commenced a period of absence due to an injury.  

 

[16] On 4 July 2023, Mr Lynch commissioned HR Gurus, a Human Resources consulting 

business, to conduct investigations into the Excavator Incident and the Bullying Complaint. Ms 

Louise Betts, Senior Human Resources Consultant, was assigned to perform the investigation. 

 

[17] On 5 July 2023, Ms Betts emailed Mr Michalitsis a letter notifying him that she was 

investigating the Excavator Incident, the Bullying Complaint, and another unrelated matter. The 

heading on the letter states “Investigation into Allegations of Misconduct”. The letter proposed 

that Mr Michalitsis attend a meeting with Ms Betts on 7 July 2023 as part of the investigation 

process.13  

 

[18] On 6 July 2023, Mr Michalitsis and Ms Betts had a telephone conversation. In that call 

Mr Michalitsis expressed that he was unable to partake in the proposed meeting on 7 July 

because of the medication he was taking.  

 

[19] The parties led conflicting evidence on other matters covered in that phone call. Ms 

Betts states that in this call, Mr Michalitsis told her, in effect, that he was happy for her to 

review the footage and speak with other witnesses, and to then put any information to him in 

writing before he was required to respond further.14 In contrast, Mr Michalitsis asserts that the 

reference to Ms Betts conducting her investigation before seeking his involvement was only 

regarding the Bullying Complaint. In respect of the Excavator Incident, Mr Michalitsis claims 

that Ms Betts confirmed that she would contact him at a later date.15 

 



[2024] FWC 1034 

 

4 

[20] On 12 July 2023, Ms Betts sent an email to Mr Michalitsis asking him to “please send 

me an update on your availability to participate in the workplace investigation.”16  

 

[21] Ms Betts ultimately proceeded with her investigations into the Bullying Complaint and 

the Excavator Incident. In relation to the Excavator Incident, she reviewed the footage and 

collected statements from Mr Lynch, Mr Soden and Mr Schutz.  

 

[22]  On 1 August 2023, Ms Betts sent letters to Mr Michalitsis and Mr Schutz outlining her 

findings regarding the Bullying Complaint.17 Ultimately, Ms Betts found that the allegation of 

workplace bullying against Mr Schutz was unsubstantiated.  

 

[23] On 18 August 2023 and 5 September 2023, Mr Michalitsis sent emails to Ms Betts 

raising issue with her finding in the Bullying Complaint.  

 

[24] Ms Betts finalised the report into the Excavator Incident and provided it to Mr Lynch 

on 25 August 2023.18 In the report Ms Betts states the following:19  

 

“…on balance, I find the allegation that Mark Michalitsis engaged in unsafe conduct 

contrary to Section 25 of the OH&S Act 2004, by failing to take reasonable care for his 

own health and safety and failing to take reasonable care of the health and safety of 

persons who may be affected by the employee’s acts or omissions at the workplace, is 

substantiated.  

 

Particularly having regard to Mark’s dishonesty as to where he was standing and his 

distance from the machine, I consider it is open to Dig Dig to reach a view that the 

conduct in which Mark has been found to have engaged amounts to serious misconduct. 

Aside from giving rise to a breach of trust and confidence in and of itself, the nature of 

the dishonest statement tends to show a disregard for Mark’s safety obligations.”  

  

[25] After receiving the report, Mr Lynch decided to commence disciplinary action against 

Mr Michalitsis. On 26 September 2023, Mr Lynch sent Mr Michalitsis a letter via email setting 

out the findings of the investigation in relation to the Excavator Incident and providing Mr 

Michalitsis with an opportunity to show cause why his employment should not be summarily 

terminated on grounds of gross misconduct (the show cause letter).  

 

[26] For reasons set out in my earlier decision in this matter relating to jurisdiction, 

Michalitsis v Did Dig Demolition Pty Ltd [2023] FWC 3430 (the earlier decision), Mr 

Michalitsis did not receive the show cause letter.20  

 

[27] On 6 October 2023, Mr Lynch sent Mr Michalitsis a letter, via email, terminating his 

employment (the Termination Letter). The Termination Letter relevantly states: 

 

“I refer to the letter and camera footage sent to you on 26 September 2023, inviting you 

to show cause as to why your employment should not be summarily terminated on the 

grounds of gross misconduct, relating to a potentially fatal near-miss incident that 

occurred on 28 June 2023 in respect of which you:  

 

https://www.fwc.gov.au/documents/decisionssigned/pdf/2023fwc3430.pdf
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• failed to take reasonable care of your own health and safety, by placing yourself 

at risk of being driven over by a reversing excavator;  

 

• failed to take reasonable care of the health and safety of the excavator operator 

who was at risk of a psychological injury had you been driven over by the 

reversing excavator;  

 

• failed to take reasonable care of the health and safety of the driver who 

witnessed the incident, who was at risk of a psychological injury had you been 

driven over by a reversing excavator;  

 

• failed to adhere to safe work methods;  

 

• failed to take reasonable care of the health and safety of others in the workplace;  

 

• failed to report to Management any incidents of unsafe work; and 

 

• were dishonest about how you reported that this incident occurred when 

questioned.  

 

… 

 

You have demonstrated no insight into the seriousness of the safety breach, and have 

shown no remorse, contrition or intention to repair the breach of trust and confidence 

and disregard for your safety obligations which has occurred. I can accordingly have 

no confidence that you would not engage in similar misconduct again in the future. 

 

I have therefore made the decision to summarily terminate your employment with Dig 

Dig Demolition on the grounds of serious misconduct effective immediately.”  

 

[28] For reasons set out in my earlier decision, Mr Michalitsis did not receive that letter until 

19 October 2023 and his termination took effect on that date.21 On 9 November 2023 Mr 

Michalitsis filed an application for an unfair dismissal remedy.  

 

[29] From July 2023 to his termination Mr Michalitsis provided Dig Dig with a number of 

medical certificates. The certificate covering the period 10 – 24 July 2023 refers to a number 

of physical restrictions on Mr Michalitsis’ capacity to work, but not psychological restrictions.22 

A later certificate covering the period 23 September – 7 October 2023 refers both to physical 

and psychological restrictions and states, amongst other things that “pain medication affects his 

concentration and memory.”23 It is uncontested that Mr Michalitsis has remained on strong pain 

medication that impacts his concentration and memory. Mr Michalitsis also tendered a 

psychological report dated 16 November 2023 which refers to a number of psychological 

injuries related to his physical injury including “poor concentration and attention.”24 

 

Hearing and Evidence  
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[30] After taking into account the views of the Applicant and the Respondent, I determined 

a hearing would be the most effective and efficient way to resolve whether the termination was 

harsh, unjust or unreasonable.25 The hearing was held on 22 February 2024.  

 

[31] At the hearing, Mr Michalitsis gave evidence on his own behalf. As noted at [29] above 

Mr Michalitsis provided medical evidence that he is on strong medication that impacts his 

recollection. This posed some difficulties during the hearing as there were at least two key 

alleged events relied on by the Respondent, including the Excavator Incident, which Mr 

Michalitsis did not recall. I have had regard to Mr Michalitsis’ condition when making findings 

in relation to these matters.  

 

[32]  The Respondent purported to call five witnesses as follows: 

 

• Mr Bryn Lynch, Managing Director of Dig Dig; 

 

• Ms Lousie Betts, Senior HR Consultant of HR Gurus; 

 

• Mr Paul Soden, Truck Driver of Dig Dig; 

 

• Mr Adam Schutz, former Operator of Dig Dig; and 

 

• Mr David Howard, Director of Agile Workplace Solutions. 

 

[33] Mr Howard was not required for cross-examination by the Applicant and his statement 

was tendered unchallenged. Mr Schutz was ultimately unable to attend the hearing for cross-

examination. With agreement from the parties, I have considered Mr Schutz’s statement and 

have afforded it the status of submission, rather than tendered evidence, and have adjusted the 

weight placed upon it accordingly.  

 

Initial matters 
 

[34] There are a number of threshold matters to be considered prior to an application 

proceeding to a merits hearing. These include: 

 

• whether the application was made within the period required in subsection 394(2); 

 

• whether the person was protected from unfair dismissal; 

 

• whether the dismissal was consistent with the Small Business Fair Dismissal Code; 

 

• whether the dismissal was a case of genuine redundancy. 

 

[35] I am satisfied that all the prerequisite threshold matters have been met. My earlier 

decision determined that the application was made within time. While the Respondent initially 

raised a jurisdictional objection that it was a small business and the dismissal had been 

consistent with the Small Business Fair Dismissal Code, this objection was withdrawn before 

the hearing. The parties do not dispute that Mr Michalitsis was protected from unfair dismissal 

and that the dismissal was not a case of genuine redundancy.  
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Was the dismissal harsh, unjust or unreasonable? 
 

[36] Section 387 of the FW Act provides that, in considering whether it is satisfied that a 

dismissal was harsh, unjust or unreasonable, the Commission must take into account: 

 

(a) whether there was a valid reason for the dismissal related to the person’s capacity or 

conduct (including its effect on the safety and welfare of other employees); and 

 

(b) whether the person was notified of that reason; and 

 

(c) whether the person was given an opportunity to respond to any reason related to the 

capacity or conduct of the person; and 

 

(d) any unreasonable refusal by the employer to allow the person to have a support 

person present to assist at any discussions relating to dismissal; and 

 

(e) if the dismissal related to unsatisfactory performance by the person – whether the 

person had been warned about that unsatisfactory performance before the dismissal; 

and 

 

(f) the degree to which the size of the employer’s enterprise would be likely to impact 

on the procedures followed in effecting the dismissal; and 

 

(g) the degree to which the absence of dedicated human resource management 

specialists or expertise in the enterprise would be likely to impact on the procedures 

followed in effecting the dismissal; and 

 

(h) any other matters that the FWC considers relevant. 

 

[37] I am required to consider each of these criteria, to the extent they are relevant to the 

factual circumstances before me.26 I set out my consideration of each below.  

 

a. Was there a valid reason for the dismissal related to the Applicant’s 

capacity or conduct? 
 

[38] The overwhelming majority of oral and written submissions in this matter went to the 

consideration of whether there was a valid reason for dismissal.  

 

[39]  In order to be a valid reason, the reason for the dismissal should be “sound, defensible 

or well founded”27 and should not be “capricious, fanciful, spiteful or prejudiced.”28 

 

[40] The reason given by Dig Dig for Mr Michalitsis’ termination in the Termination Letter 

(set out at [27] above) was for “gross misconduct relating to a potentially fatal near-miss 

incident”.  

 

[41] In summary, Mr Michalitsis contended there was not a valid reason for termination 

because: 
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• The Excavator Incident was not a serious OHS incident, and/or 

 

• Involvement in the Excavator Incident did not justify dismissal, and/or 

 

• The actual reason for termination was in “retribution” for the Bullying Complaint 

he had made against Mr Schutz.  

 

[42] In oral and written submissions, the Respondent contended that the Applicant’s “gross 

misconduct” in relation to the Excavator Incident established numerous valid reasons for 

dismissal that could be relied on separately or together. In summary, the reasons identified by 

the Respondent were:  

 

• That the Applicant failed to take reasonable care of his own health and safety, by 

placing himself at risk of being driven over by a reversing excavator; 

 

• That the Applicant failed to take reasonable care of the health and safety of the other 

employees, namely the excavator operator Mr Schutz and Mr Soden.  

 

• That the Applicant’s conduct following the Excavator Incident - including allegedly 

lying to Mr Lynch about the incident – led to a breach in trust and confidence 

between the parties that is incompatible with an ongoing employment relationship.29  

 

[43] Dig Dig also disputed Mr Michalitsis’ claim that the actual reason for termination 

related to the Bullying Complaint.  

 

[44] Where a dismissal relates to an employee’s conduct, the Commission must be satisfied 

that the conduct actually occurred (not just that the employer had reasonable grounds to suspect 

it occurred) and justified termination.30 In this case the Commission must determine whether 

Mr Michalitsis engaged in the misconduct alleged by Dig Dig relating to the Excavator Incident 

as set out at [42] above. If such conduct is established, I must then consider whether this conduct 

justified termination.  

 

 

i. Did the Conduct Occur 

 

Conduct: Did the Applicant fail to take reasonable care of his own health and safety? 

 

[45] Mr Michalitsis submitted that the Excavator Incident did not give rise to a serious safety 

concern because: 

 

 “The alleged conduct did not place … the Applicant… in a position of danger… and a 

person exercising normal and expected caution on a building or demolition site would 

not have regarded the incident as potentially life threatening.”31 

 

[46] In support of this position Mr Michalitsis made the following inter-related points:  
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• Mr Michalitsis’ considerable experience in the construction industry and 12 months 

experience working around an excavator meant he was able to assess any potential 

safety risks and ensure he was not in danger.  

 

• Mr Michalitsis was never in the excavator’s field of operation.  

 

• The excavator was a safe distance away – stopping “well clear” of him and not coming 

any closer.32  

 

• Mr Michalitsis was sitting between the excavator tracks, rather than in line with the 

tracks, and this considerably reduced any danger.  

  

[47] I will consider each of these points in detail below.  

 

[48] The Respondent relied on the video footage, eye-witness evidence of Mr Soden and 

expert witness evidence of David Howard to argue the Excavator Incident was a serious OHS 

incident.  

 

[49] I consider, on the evidence before me, that the Excavator Incident was a serious OHS 

incident where Mr Michalitsis failed to take reasonable care of his own health and safety. The 

video footage of the Excavator Incident is quite alarming. From the point of view of the 

reasonable person watching the footage, Mr Michalitsis appears in clear danger of being hit by 

the excavator. I provide more detail in relation to this finding as I consider each of Mr 

Michalitsis arguments below.  

 

Applicant’s Experience in Construction and Demolition 

 

[50] I have taken into consideration Mr Michalitsis’ argument that his conduct was not unsafe 

for someone with his experience. I reject this argument. Mr Soden has worked in demolition 

for 36 years and was an eyewitness to the Excavator Incident. Mr Soden’s evidence is that he 

thought Mr Michalitsis’ conduct was “stupid and extremely dangerous.”33  

 

[51] I have also taken into account the expert witness evidence of David Howard, Director 

of Agile Workplace Solutions. Mr Howard has conducted and/or led over 300 investigations 

relating to workplace fatalities and serious incidents. Based on his considerable qualifications 

and experience, I am comfortable he brings substantial expertise to reviewing video footage of 

this nature.  

 

[52] Mr Howard’s evidence includes an investigation report regarding the Excavator 

Incident.34 I observe the following opinions of Mr Howard in the report: 

 

 “Question 1: Did the conduct of the Applicant create a risk to his health and safety?” 

 

“Unquestionably yes. The Applicant would have almost certainly been killed or 

been seriously injured had the excavator collided with him”…. 

 

Question 5: Should a reasonable employee in the position of Michalitsis have foreseen 

the risk? 
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… “A reasonable employee, even one not as experienced as the Applicant, 

would have no doubt foreseen the risk of being struck by the machine while 

sitting within the operating area of the machine with his back turned away from 

the machine as it was operating.”  

 

(emphasis added). 

 

The Applicant was not within in the Field of Operation  

 

[53] Mr Michalitsis also submits that he had positioned himself “such that he was outside 

the excavator’s field of operation,” and that “it was not going to run over him or even come 

closer than it did… in the video” 35  

 

[54] In support of this contention, Mr Michalitsis argued the excavator stopped in a regular, 

predictable spot.36 He stated that from his considerable experience working around the 

excavator, he was “well aware where the excavator would stop” and this meant there was “no 

risk at all”37 with his sitting position. He claimed that the soft ground around the excavator at 

the worksite limited its range of movement and that it went “backwards and forwards at 

numerous occasions during the day” in the same location as a result.38 

 

[55] The Applicant further relied on the written statement of Mr Schutz, which states: 

 

“As I was reversing, I could hear Paul yelling but not what he was saying. I then stopped 

the excavator but only because I reached a position where I was comfortable I could 

pick up my next load.”39  

 

[56] The Applicant argued that Mr Schutz’s statement supported the position that the 

excavator had reached its predicted position to perform its function, and was not going to 

reverse any further.  

  

[57] The Respondent’s witnesses gave contrary evidence in relation to whether Mr 

Michalitsis was in the excavator’s field of operation. Mr Soden expressly disagreed with Mr 

Michalitsis’ assessment as to his risk of being driven over and stated: 40 

 

 “it was just luck that [Mr Schutz] stopped the excavator where he had to pick up his next 

load. Had his next load been further back, he might have continued moving backwards 

to where the Applicant was.” 

 

[58] Mr Lynch claimed that Mr Schutz would choose where to move the excavator based on 

what material he had in the bucket and to ensure even distribution of the rubbish into Mr 

Soden’s truck.41 He stated Mr Schutz could have chosen to move the excavator further forward 

or backward,42 including to Mr Michalitsis’ sitting position, and that him not doing so was “only 

from sheer luck, not for any other reason.”43 Accordingly, he contended that “the argument 

being that [Mr Schutz] was in his spot and he wasn’t going to deviate from that spot is false.”44 

 

[59] Mr Howard’s expert commentary on the footage in this respect is as follows: 
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“The video shows that much of the building had already been demolished and debris was 

well spread in a large radius around the machine. The entire area of debris would be 

considered to be the machine’s operating area and, without direct communication with 

the operator, it would be impossible for any person to anticipate the movement of the 

machine.”45 

 

 (emphasis added) 

 

[60] I do not accept Mr Michalitsis’ argument that he was not in the excavator’s field of 

operation. On the evidence before me it is clear that the excavator driver exercises discretion in 

determining how far to move the excavator to perform its function and Mr Michalitsis was 

sitting in a position that the excavator may have moved to. Accordingly, I conclude Mr 

Michalitsis was in the excavator’s field of operation.  

 

The Excavator was a Safe Distance Away 

 

[61] The parties led competing evidence concerning how close the excavator was to Mr 

Michalitsis during the Excavator Incident. Evidence was provided by Mr Michalitsis, Ms Betts, 

and Mr Soden concerning this issue. 

 

[62] Mr Michalitsis initially claimed that at its closest point, the excavator was 4 or 5 metres 

from him.46 However, later in his testimony he appeared to concede that it came within 2 to 3 

metres.47 In Ms Betts’ investigation report, she concluded, with reference to the video footage 

and the known dimensions of the excavator, that at its closest, it came within approximately 

1.75 metres of Mr Michalitsis.48 Mr Soden, who was an eyewitness to the Incident from an 

elevated viewpoint, believed that the distance was closer still and gave evidence that the 

distance “was a metre…. it was so close, it was – there was only seconds away from something 

major happening.”49 

 

[63] In submissions, the Applicant claimed that the OHS risk was overstated because the 

excavator had stopped a safe distance away.50 The Respondent submitted that I should prefer 

either Ms Betts’ or Mr Soden’s evidence but ultimately the variation between testimonies on 

distance did not make a significant difference to whether the Excavator Incident was a serious 

OHS incident.51  

 

[64] Having considered the evidence before me, I am satisfied that the excavator reversed 

quickly and was within an unsafe distance from the Applicant, being somewhere between 1 and 

2.5 meters away. Even if I had found that the closest distance was 3 to 4 metres away, I note 

Mr Howard’s opinion that “the entire area of debris would be considered to be the machine’s 

operating area, and without direct communication with the operator, it would be impossible 

for any person to anticipate the movement of the machine.”52 I disagree with the Applicant’s 

submission that the safety risk was overstated.  

 

 

 The Applicant was Sitting between the Tracks 
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[65] A further factual dispute arose surrounding the precise alignment of Mr Michalitsis with 

the excavator tracks, and whether that impacted on the safety concerns arising from the Incident. 

The excavator has two tracks that jut out approximately 50-70 cm from the back of the vehicle.53 

 

[66] Mr Michalitsis claimed that at the time of the Incident, he was sitting in between the 

excavator tracks.54 He states that if the excavator had continued to reverse, the tracks would 

have missed him, and he was therefore in no immediate danger of being crushed by the 

excavator. Rather than the excavator tracks running over him, he assessed the extent of the risk 

to be that “the base of the excavator would have bumped my helmet and I would have got a 

scare rather than getting squashed,”55 and accordingly, that the severity of the Excavator 

Incident was extremely diminished.56  

 

[67] Mr Soden has provided two statements describing the Excavator Incident. The first was 

provided as part of Ms Betts’ investigation into the Incident and stated that the Applicant was 

“sitting in between the actual tracks that the machine runs on.”57 The second is his witness 

statement to the Commission which states that Mr Michalitsis was “sitting directly in line with 

the tracks of the excavator.”58  

 

[68] Mr Howard’s assessment of the risk was as follows: 

 

“The Applicant would have almost certainly been killed or at the least, seriously injured, 

had the machine run its tracks over him. 

 

Had the tracks missed him on either side, he could still have been exposed to being hit 

in the back and head by the machine’s body moving at pace. His injuries would have 

been extremely serious if not fatal.” 

 

[69] In closing submissions, the Applicant observed the disparity between Mr Soden’s two 

statements and submitted that a finding should be made that the Applicant was not directly 

aligned with the excavator tracks.59 The Applicant argued that had the excavator continued to 

reverse, then “had the tracks got parallel with the Applicant he would have moved at that point 

had he not already moved.”60  

 

[70] The Respondent relies on the evidence of Mr Howard and submitted “it makes no 

difference whether it was one of the tracks of the excavator or the middle of the excavator that, 

had the excavator continued reversing, would have struck him. The consequence would have 

been almost surely the same; significant injury, probably death.”61 

 

[71] With all due respect to the Applicant, I reject the argument that sitting in between the 

tracks reduces the seriousness of the safety risk. In assessing the gravity of the risk, I prefer the 

expert evidence of Mr Howard in comparison to the Applicant’s. I accept the Respondent’s 

submission, and so in the circumstances I do not find it necessary to make a finding as to 

whether Mr Michalitsis sat between the tracks, or in line with the tracks, during the Excavator 

Incident. 

 

[72] Accordingly, I have found that the Excavator Incident was a serious occupational health 

and safety incident. I further find that the Applicant failed to take reasonable care of his own 

health and safety by choosing to sit in close proximity to an operational excavator with his back 
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towards it. I reject the argument that given Mr Michalitsis’ experience, he could reasonably 

assume he was not in danger. Mr Michalitsis’ considerable experience should have ensured he 

was even more aware of the great risk he placed himself and others in by sitting in the location 

he did. 

 

 

Conduct: Did the Applicant fail to take care of the Health and Safety of Others? 

 

[73] It was never contested that should Mr Michalitsis have been hit by the excavator, there 

would have been significant psychological ramifications for Mr Schutz as the driver of the 

excavator and Mr Soden as a witness to the Incident. However, in closing submissions, the 

Applicant submitted that as Mr Michalitsis had not been hit by the excavator, neither Mr Soden 

or Mr Schutz actually suffered any psychological (or other) injury as a result of the Excavator 

Incident. 

 

[74] I reject the Applicant’s suggestion that an incident is only a serious OHS incident if 

workers are injured or killed. The Excavator Incident put Mr Michalitsis, Mr Soden and Mr 

Schutz at risk of serious injury. For the same reasons given above in respect of my finding that 

Mr Michalitsis failed to take reasonable care of his own health and safety, I find that Mr 

Michalitsis failed to take reasonable care of the health and safety of others.  

 

 

Conduct: Did the Applicant’s conduct after the Excavator Incident lead to a breach of 

trust and confidence?  

 

[75] The Respondent argued that following the Excavator Incident the Applicant engaged in 

conduct which led to a breach in trust and confidence between the parties incompatible with an 

ongoing employment relationship. This included allegedly lying to Mr Lynch about the 

incident, failing to engage in an investigation about the incident, and failing to acknowledge 

the seriousness of the incident.62  

  

[76] In relation to the claim Mr Michalitsis did not engage in the investigation into the 

Excavator Incident, on the evidence before me, I do not find this misconduct. It is uncontested 

that Mr Michalitsis did not engage in Ms Bett’s investigation process. However, while the 

Respondent argues this fact should weigh against the Applicant, I am prepared to accept the  

Applicant’s evidence that he did not participate in the investigation process because of his 

medical condition.  

 

[77] The major area of contention between the parties relating to the Applicant’s conduct 

following the Excavator Incident concerned an alleged conversation between Mr Lynch and Mr 

Michalitsis following the incident.  

 

[78] Mr Lynch gave evidence that he questioned Mr Michalitsis about the Incident following 

his return to the Respondent’s yard. Mr Lynch provided evidence that he asked Mr Michalitsis 

about the incident and Mr Michalitsis responded in substance as follows:  

 

• Mr Michalitsis asked Mr Lynch how he had heard about the Incident, to which Mr 

Lynch replied Mr Soden had told him; 
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• In relation to the Excavator Incident, Mr Michalitsis said he had been bending down to 

tie his shoelaces and that the excavator was 10 meters away; and 

 

• Mr Michalitsis said that Mr Soden, who had reported the matter to Mr Lynch, was 

exaggerating the incident.63  

 

[79] Mr Michalitsis has consistently stated he cannot recall this conversation. However, in 

cross examination he conceded that while he could not recall the conversation, he would have 

said something like that in relation to Mr Soden exaggerating the incident.64  

 

[80] I find, on balance, that the conversation did happen as Mr Lynch recalls. I make this 

finding noting that Mr Lynch has consistently given evidence that he remembers the 

conversation, and it was reported to Ms Betts in her initial investigation and referred to in her 

report. I have also had regard to the fact that Mr Michalitsis is on medication that impacts his 

memory. In this respect I note that Mr Michalitsis did not appear to deny the conversation 

happened, but simply claimed that he could not recall it. He also could not specifically recall 

being involved in the Excavator Incident as presented in the footage, and initially claimed he 

did not believe the person in the footage was him.65 This suggests Mr Michalitsis’ memory of 

the 28 June 2023, the day the Excavator Incident and the alleged conversation occurred, is not 

particularly good. 

 

[81] The Respondent submits that the inconsistencies between the video footage and Mr 

Michalitsis’ responses to Mr Lynch – particularly the assertion by Mr Michalitsis that he was 

tying his shoelaces and 10 meters away - support a finding that Mr Michalitsis was deliberately 

dishonest and sought to mislead Mr Lynch as to the facts of the Incident.66 

 

[82] As the Applicant was unable to recall the conversation, he gave no explanation at the 

hearing for his faulty description of the Excavator Incident to Mr Lynch. 

 

[83] Given the discrepancy between Mr Michalitsis’ description and the Excavator Incident 

the two most likely conclusions open to me are either that Mr Michalitsis was deliberately 

downplaying the incident, or alternatively that Mr Michalitsis had no appreciation that the 

Excavator Incident was a significant OHS risk and even on the day of the Incident did not pay 

any regard to the details surrounding the Incident.  

 

[84]  Given the Applicant cannot recall the conversation and cannot provide any explanation 

for his description, I am prepared to find, on balance, that rather than Mr Michalitsis being 

dishonest, he did not appreciate the gravity of the incident. This finding is fortified by the fact 

that throughout the hearing Mr Michalitsis has not appeared to understand the seriousness of 

the OHS incident he was involved in. 

 

[85] I further find that the Applicant’s conduct in failing to appreciate the gravity of the safety 

risk led to a breach of trust and confidence in the employment relationship as Dig Dig could 

“have no confidence that [Mr Michalitsis] would not engage in similar misconduct again in the 

future.”67  

 

[86] Accordingly I have found that Mr Michalitsis engaged in misconduct including:  
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• Failing to take reasonable care of his own health and safety, by placing himself at 

risk of being driven over by a reversing excavator; 

 

• Failing to take reasonable care of the health and safety of the other employees, 

namely the excavator operator Mr Schutz and Mr Soden; 

 

• Conduct following the Excavator Incident that has led to a breach of trust and 

confidence. 

 

[87] I will now consider whether this conduct justified dismissal.  

 

ii. Did the conduct Justify Dismissal? 

 

Submissions 

 

[88] Mr Michalitsis argued that even if the Commission found that his involvement in the 

Excavator Incident was misconduct, it could not constitute a valid reason for dismissal because 

the conduct was not significant enough to justify dismissal. The Applicant relied on Bista v 

Glad Group Pty Ltd68 to support this position.  

 

[89] The Applicant argued Mr Michalitsis’ conduct did not result in any significant injury or 

death, rather the termination was based on what “might have happened.”69 The Applicant 

submitted that counselling or a warning, instead of termination, would have been an appropriate 

response to Mr Michalitsis’ conduct.  

 

[90] Dig Dig submitted that summary dismissal was a sanction reasonably open to the 

Respondent in the circumstances. It argued Mr Michalitsis’ conduct could have led to extremely 

serious consequences, including death or serious injury of Mr Michalitsis, on-going 

psychological trauma for Mr Schutz and Mr Soden, and potentially criminal charges and 

substantial financial penalties for Dig Dig under workplace manslaughter legislation.70  

 

[91] Dig Dig relied on a number of other Commission cases where dismissal on the grounds 

of a serious safety incident has been upheld,71 including Smith v Mt Arthur Coal Pty Ltd,72 Singh 

v Fenner (Australia) Pty T/A Fenner Dunlop Engineered Conveyor Solutions73 (Fenner 

Dunlop), Henderson v Bradken Resources Pty Ltd,74 and Parmalat Food Products Pty Ltd v 

Wililo.75  

 

[92] In addition, Dig Dig submitted that this was a case that warranted summary dismissal 

because “the Respondent could not satisfy itself that such conduct would not be repeated in 

future.”76 

 

Consideration  

 

[93] The definition of Serious Misconduct in the Fair Work Regulations for the purposes of 

summary termination77 includes “conduct that causes serious and imminent risk to … the health 

or safety of a person.”78 There is no question that involvement in a serious occupational health 

and safety incident can, in certain circumstances, be a valid ground for termination.  



[2024] FWC 1034 

 

16 

 

  

 

 

[94] In Fenner Dunlop79, Commissioner Gregory determined that an Applicant who he had 

found had been involved in a serious safety incident involving placing his hand near an 

operating machine, was not unfairly dismissed by the Respondent. Commissioner Gregory 

made the following relevant comments:  

 

“The obligation to provide and maintain a safe and healthy workplace must be 

paramount consideration in any workplace.  

 

… It is… acknowledged that the appropriate response to some safety breaches can 

involve counselling, retraining, or the provision of a warning. 

 

However, it is also clear that simply providing a warning and, in effect, a second chance, 

cannot be the appropriate response in every case involving a safety breach, particularly 

if the importance of establishing and maintaining a safe and healthy workplace is to be 

emphasised and supported. In some cases the nature of the breach will warrant 

summary dismissal. I am satisfied that this is the case in the present matter, given the 

nature of the safety breach involved, and its potential consequences. I am also satisfied 

it has led to a situation in which Fenner Dunlop can no longer have confidence Mr 

Singh will act, at all times, in accordance with its safety requirements and protocols.”  

 

[95] Similarly in this case, I am of the view that summary dismissal was reasonably open to 

Dig Dig in the circumstances. The Excavator Incident was a serious OHS matter that both had 

potentially devastating outcomes for Mr Michalitsis and his co-workers, and potentially 

exposed Dig Dig to significant fines and criminal charges. Mr Michalitsis’ conduct caused 

“serious and imminent risk” to both his own and others’ health and safety. In addition, I am 

satisfied that Mr Michalitsis’ attitude towards the Excavator Incident, including his faulty 

reporting to Mr Lynch and his ongoing failure to recognise the gravity of the OHS incident 

meant Dig Dig could not be confident that Mr Michalitsis would not be an ongoing safety risk 

at highly dangerous worksites.  

 

[96] As noted above, the Applicant relied on Bista to argue that the conduct was not 

significant enough to warrant termination. In Bista, Mr Bista’s conduct which resulted in 

termination was “making a cup of coffee at the premises of a tenant shortly before commencing 

his shift.”80 Hatcher VP, as he was then, found “In my view, any reasonable person would 

regard his conduct as involving no more than a trivial misdemeanour.”81  

 

[97] For the reasons given above the conduct in this matter cannot be considered a “trivial 

misdemeanour.” Mr Michalitsis placed himself and others in a very dangerous position. I find 

the conduct justified dismissal, and that summary dismissal was an option reasonably open to 

the Respondent.  

 

iii. Bullying Complaint – a reason for termination? 
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[98] The Applicant argued that the actual reason for termination was the fact he had made a 

bullying complaint against Mr Adam Schutz on 30 June 2023.  

 

[99] As I have found that Mr Michalitsis’ conduct relating to the Excavator Incident formed 

a valid reason for termination, there is no need to consider other potential reasons for 

termination. However, in any event, there is no evidence before me to support a finding that 

Dig Dig’s response to the Bullying Complaint was inappropriate or that the termination was 

based on Mr Michalitsis lodging the Complaint. In my view Dig Dig took reasonable steps in 

response to Mr Michalitsis’ Bullying Complaint. Dig Dig referred the Bullying Complaint to 

Ms Betts, a third party, to investigate. It was reasonably open to Ms Betts to come to the view 

that the bullying allegation was not substantiated but that some inappropriate conduct had 

occurred. Dig Dig took steps to verbally counsel Mr Schutz about his conduct and indicated it 

would issue him a warning. This warning was not issued before Mr Schutz was made redundant 

in December 2023. Accordingly, I do not find the Bullying Complaint was the reason for 

termination.  

----------------------------------- 

 

[100] For reasons given above, I find that there was a “sound, defensible and well founded” 

reason for dismissal of the Applicant relating to his conduct in regard to a serious OHS incident. 

Accordingly, I find there was a valid reason for the dismissal related to the Applicant’s conduct.  

 

b. Was the Applicant notified of the valid reason? 
 

[101] For the purposes of s.387(b), notification of a valid reason for termination must be given 

to an employee protected from unfair dismissal before the decision is made to terminate their 

employment,82 and in explicit, plain and clear terms.83 

 

[102] On 5 July 2023, the Applicant received a letter from Ms Betts setting out that she was 

conducting an investigation into a number of matters including the Excavator Incident.  

 

[103] Ms Betts’ letter was headed “INVESTIGATION INTO ALLEGATIONS OF 

MISCONDUCT” and included the following statement: “After I have concluded my 

investigation, I will then determine – on balance – whether I believe any inappropriate conduct 

has occurred. You will be advised of that determination.”84  

 

[104] The letter did not explicitly include reference to the fact Mr Michalitsis may be 

terminated if the allegations against him were substantiated.  

 

[105] While the Respondent emailed the Applicant a show cause letter dated 26 September 

2023, as per my earlier decision in this matter, I find that Mr Michalitsis did not receive the 

show cause letter prior to his dismissal.  

 

[106] I am satisfied that Mr Michalitsis was notified that his conduct in the Excavator Incident 

was being investigated and that his conduct may be found to be misconduct. I am not satisfied 

that he was explicitly notified he may be terminated as a result of the investigation.  

 

[107] Accordingly, I find this consideration a neutral factor, not weighing for or against a 

finding that the dismissal was harsh, unjust or unreasonable.  
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c. Was the Applicant given an opportunity to respond to any valid reason 

related to their capacity or conduct? 
 

[108] An employee protected from unfair dismissal should be provided with an opportunity 

to respond to any reason for their dismissal relating to their conduct or capacity. An opportunity 

to respond is to be provided before a decision is taken to terminate the employee’s 

employment.85 

 

Submissions  

 

[109] The Applicant led evidence that he notified Ms Betts on 6 July 2023 that he was not 

able to participate in the investigation of the Excavator Incident because of medical restrictions. 

The Applicant argues, in effect, that he was entitled to assume Ms Betts accepted this position 

because of her response in the telephone conversation and/or the email date 12 July 2023 when 

she sought an update on Mr Michalitsis’ availability to participate in the workplace 

investigation. The Applicant argues he was not given an opportunity to respond.  

 

[110] The Respondent submitted that the Applicant was given an opportunity to respond in 

either Ms Betts’ investigation process or the show cause process. It argues that rather than being 

unable to participate, Mr Michalitsis chose not to engage in Ms Betts’ investigation surrounding 

the Excavator Incident and notes that his doctor’s certificates in the period 10 July – 27 July 

did not include any reference to mental incapacity.86 Following the investigation, the 

Respondent contends that Mr Michalitsis was given ample opportunity to respond to the show 

cause letter.87 

 

[111] In the alternative, Dig Dig submits that even if Mr Michalitsis did not receive the show 

cause letter, this was not due to opportunistic conduct of the Respondent. Furthermore the 

Respondent submitted that the Applicant’s misconduct was such that as held in Macumber v 

Ace Bottle Printers Pty Ltd,88 (Macumber) “no explanation or mitigation could conceivably 

emerge so as to avoid the logical consequences of dismissal having regard to the serious nature 

of the Applicant’s conduct.” 89 

 

  

Consideration 

 

[112] In the investigation report provided to Mr Lynch, Ms Betts made the following 

recommendation:  

 

“On the face of it, I consider it open to Dig Dig to form a view that my substantiated 

findings in respect of Allegations 1 and 2 give rise to serious misconduct.  

 

Mark Michalitsis has not yet had an opportunity to respond to the allegations, as he 

requested the investigation be completed before he responded.  

 

HR Gurus recommends Dig Dig provide Mark Michalitsis with the opportunity to 

respond to the allegations and findings in this report and provide him access to the 
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footage of the incident prior to making any decision about the nature of any disciplinary 

action that may be taken in respect of the allegations.”90 

 

(emphasis added) 

 

[113] Having regard to the above, I find that the Applicant did not have an opportunity to 

respond prior to Mr Lynch forwarding him the show cause letter. In my earlier decision, I found 

that Mr Michalitsis did not receive the show cause letter prior to his termination, and 

accordingly did not have the opportunity to respond at this time either. 

 

[114] Accordingly, I find that the Applicant was not given an opportunity to respond. This 

weighs in favour of a finding that the dismissal was harsh, unjust or unreasonable.  

 

[115] Noting this, the alternative submissions made by the Respondent at [111] above are 

important, and I will return to them when I weigh up all considerations below.  

 

d. Did the Respondent unreasonably refuse to allow the Applicant to have a 

support person present to assist at discussions relating to the dismissal? 
 

[116] Both Ms Betts’ letter dated 5 July 2023 and the show cause letter offered Mr Michalitsis 

the opportunity to bring a support person. 

 

[117] If Mr Michalitsis had had the opportunity to respond to either letter because he was not 

ill at the time, or because he received the show cause letter, I am satisfied that he would have 

been allowed to have a support person. Accordingly, I find this a neutral factor in determining 

whether the dismissal was harsh, unjust or unreasonable.  

 

 

e. Was the Applicant warned about unsatisfactory performance before the 

dismissal? 
 

[118] As the dismissal did not relate to unsatisfactory performance, this factor is not relevant 

to the present circumstances. 

 

f. To what degree would the size of the Respondent’s enterprise be likely to 

impact on the procedures followed in effecting the dismissal? 

 

g. To what degree would the absence of dedicated human resource 

management specialists or expertise in the Respondent’s enterprise be 

likely to impact on the procedures followed in effecting the dismissal? 
 

[119] I will deal with these two considerations together.  

 

[120] At the time of the dismissal, the Respondent had 15 employees. If Dig Dig had had one 

less employee at the time of the dismissal Dig Dig would have been considered a small business 

for the purpose of the Act and the small business Fair Dismissal Code.  
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[121] Dig Dig has no dedicated human resources management specialist or expertise. 

Accordingly, Dig Dig engaged HR Gurus to investigate the Excavator Incident.  

 

[122] The Respondent submitted that to the extent that the FWC identifies any deficiencies in 

the process adopted by the Respondent, the deficiencies should be disregarded owing to the 

Respondent’s small size and the fact they have no dedicated human resources management. 

Noting this the Respondent also submitted that Dig Dig spent considerable financial resources 

in engaging HR Gurus to ensure a fair process was followed.  

 

[123] The Applicant did not make submissions in relation to this matter.  

 

[124] I accept that the Respondent’s small size and lack of human resources manager, to the 

extent that there were some procedural deficiencies, should be taken into account. In particular, 

I have taken this into account in relation to my finding under c. Opportunity to Respond, above. 

In my view, a larger organization with a human resources manager may have been expected to 

make more efforts to follow up the unanswered show cause letter to ensure the Applicant had 

received notification of reason for termination and given an opportunity to respond.  

 

 

h. Any other relevant matters 
 

[125] Section 387(h) requires the Commission to take into account any other matters that the 

Commission considers relevant.  

 

Lack of training  

 

[126] The parties provided conflicting evidence surrounding whether Dig Dig provided 

appropriate safety training and instituted safe work practices at its worksites. Mr Michalitsis 

initially claimed he did not receive safety induction training at the Rosanna site, or indeed any 

other worksite, but later conceded that he had received on-the-job training in his first week.91 

This concession was consistent with Mr Lynch’s evidence that when Mr Michalitsis 

commenced employment with Dig Dig, he received on-the-job training, including safety 

training. Mr Lynch also provided uncontested evidence that during Mr Michalitsis’ induction, 

he was required to confirm he held a “White Card” which certified he had completed the 

requisite industry health and safety training to work on construction sites, and to review and 

sign Dig Dig’s OHS policy. I find that on balance, Mr Michalitsis received some safety training 

during his first week with Dig Dig. 

 

[127] Mr Michalitsis by his own admission is an experienced construction worker who was 

well aware of safety risks. If this were not the case, lack of training, may have been an issue in 

this matter, despite the Respondent’s small size. However, given Mr Michalitsis evidence 

regarding his experience, and my finding that some safety training occurred in the first week, 

this factor is neutral in considering whether the termination was harsh, unjust and unreasonable.  

 

Dismissal disproportionate sanction 

 

[128] The Applicant submitted that even if Mr Michalitsis’ conduct relating to the Excavator 

Incident was a valid reason for termination, termination was a disproportionate sanction. The 
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Applicant argued that the Respondent should first have counselled Mr Michalitsis on its 

workplace safety requirements, and then issued appropriate warnings as required.  

 

[129] For the same reasons as I have outlined above at [89]-[98], I do not find termination was 

a disproportionate response to the Applicant’s conduct. Summary dismissal was an option 

reasonably open to the Respondent in these circumstances.  

 

Prior misconduct 

 

[130] The Respondent detailed a number of other allegations of misconduct against Mr 

Michalitsis unrelated to the Excavator Incident. The Respondent argued that should I not find 

the Excavator Incident constituted a valid reason for dismissal, these other incidents could be 

grounds for termination. Alternatively, it submits that had the Applicant not been terminated 

because of the Excavator Incident, it is likely he would have been terminated shortly thereafter. 

As I have found there was a valid reason for termination in relation to the Excavator Incident, 

I have decided not to detail or consider these other allegations in this decision.  

 

Lapsed Period of Time between Incident and Termination 

 

[131] The Applicant submitted that the period of time which elapsed between the Excavator 

Incident and the termination supports his contention that the termination was effectively in 

retribution for a bullying complaint.92 This submission was not developed further in written 

submissions or at hearing and accordingly I am unable to determine its veracity. However, I 

observe and accept the evidence of Mr Lynch and Ms Betts outlining the steps taken in the 

investigation process. I find that Mr Lynch acted promptly after being informed of the 

Excavator Incident and the Bullying Complaint, and Ms Betts proceeded to investigate them on 

instruction from Mr Lynch. Any delays in the investigation appear to have been made to 

accommodate Mr Michalitsis’ medical circumstances during his period of leave.  

 

Harshness 

 

[132] The Applicant did not make any submissions in relation to harshness. Despite this, I 

have had regard to the evidence before me relating to the Applicant’s personal health issues, 

the strong medication the Applicant is required to take and the fact that the Applicant has a 

family to support.93 As will become clear below, while I have considerable sympathy for the 

Applicant, ultimately these considerations have not displaced my decision that the termination 

of the Applicant for involvement in a serious occupational health and safety incident was not 

an unfair dismissal.  

 

Is the Commission satisfied that the dismissal of the Applicant was harsh, unjust or 

unreasonable? 

 

[133] I have made findings in relation to each matter specified in section 387 as relevant. 

 

[134] I must consider and give due weight to each as a fundamental element in determining 

whether the termination was harsh, unjust or unreasonable.94 

 

[135] Ultimately I have found that the termination was not harsh, unjust or unreasonable.  
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[136] As discussed above, I have found that there was a valid reason for termination relating 

to Mr Michalitsis conduct regarding the Excavator Incident. I have found that summary 

dismissal was not a disproportionate response to this conduct, given the gravity of the safety 

risk, the potential consequences of Mr Michalitsis’ actions and Mr Michalitsis’ apparent lack 

of understanding of the OHS risks which meant the Respondent could not be confident engaging 

him in the future.  

 

[137] I have taken into account that while Mr Michalitsis was given notice that his conduct in 

the Excavator Incident was being investigated, he was not given specific notice that he could 

be terminated for his involvement in the Incident. I have also taken into account the Mr 

Michalitsis was not given an opportunity to respond as he was unable to partake in the 

investigation because of medical reasons, and because he did not receive the show cause letter.  

 

[138] However, procedural deficiencies will not necessarily render a dismissal harsh, unjust 

and unreasonable.95 In the case before me I find the procedural deficiencies do not render the 

dismissal harsh, unjust or unreasonable. Even if Mr Michalitsis had been given an opportunity 

to respond, it is highly unlikely that any response Mr Michalitsis could have given would have 

resulted in Dig Dig deciding not to terminate him. Video footage and Mr Soden’s evidence 

independently confirmed Mr Michalitsis was responsible for the Incident. Furthermore, the 

majority of arguments actually made by Mr Michalitsis at hearing predominantly support his 

submission that the Excavator Incident was not a serious occupational health and safety risk. I 

do not believe that these arguments would have led to Dig Dig making a decision not to 

terminate Mr Michalitsis. In this regard, I am of a similar view as held by Cambridge C in 

Macumber that “In the rather extreme circumstances of this case, there would, in reality, be no 

basis upon which the applicant could provide any conceivable response that could in any way 

justify or mitigate the misconduct…”96  In fact, the arguments made by the Applicant appear to 

reinforce a key reason for Dig Dig’s decision to terminate him, namely that Mr Michalitsis has 

“demonstrated no insight into the seriousness of the safety breach”. 

 

[139] I have also taken into account that Dig Dig took steps to try to ensure fairness for the 

Applicant, including hiring a third party to conduct the investigation into the Excavator 

Incident. This is not a case where the employer purposely or negligently denied the employee 

an opportunity to respond. Dig Dig did attempt to provide Mr Michalitsis with an opportunity 

to respond. It was not Dig Dig’s fault that the show cause letter went to Mr Michalitsis’ junk 

mail. To the extent that there were procedural fairness deficiencies in the Respondent not 

following up Mr Michalitsis’ response to the show cause letter, I am of the view that the 

Respondent’s small size and lack of human resources manager should be taken into account as 

mitigating factors.  

 

[140] None of the “other relevant matters” raised in the submissions by either party have 

impacted on my decision that the dismissal was not unfair.  

 

[141] Having considered each of the matters specified in section 387 of the FW Act, I am 

satisfied that the dismissal of the Applicant was not harsh, unjust or unreasonable.  

 

[142] As I have found that the termination was not harsh, unjust or unreasonable, I have not 

considered remedy for unfair dismissal. However, I note that the Applicant is not seeking 
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reinstate, but compensation. In the event that I am wrong, and the dismissal was unfair, the 

evidence before me is that the Applicant has not had any capacity to work since the date of his 

termination, and therefore it is unlikely that the Applicant would be entitled to receive any 

compensation.  

 

Conclusion 

 

[143] I again acknowledge that Mr Michalitsis must have had a difficult 10 months, coping 

both with personal health issues that require him to take strong medication, and the termination 

of his employment.  

 

[144] However, for reasons given above, including the seriousness of the OHS incident that 

the Applicant was involved in, I have found that the dismissal was not harsh, unjust or 

unreasonable, and I am not satisfied that the Applicant was unfairly dismissed within the 

meaning of section 385 of the FW Act. The application is therefore dismissed. 
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