




















208 
Reg. v. Kelly (Edward) (C.A.) 120001 

Under section 2 the court is not relieved of the duty to impose a life 
sentence, as it is of the duty to impose the minimum mandatory penalties 
prescribed under sections 3 and 4, where it is of the opinion that there are 
special circumstances which would make the prescribed penalty unjust in 
all the circumstances. Parliament has not chosen to give the court the 
opportunity to exercise that judgment under section 2. But even under 
section 2 the mandatory duty imposed on the court is not absolute. It is 
relieved of the duty to impose a life sentence where two conditions are 
met: first, that the court is of the opinion that there are exceptional 
circumstances relating to either of the relevant offences or to the offender; 
and secondly, that the court is of the opinion that those exceptional 
circumstances justify the court in not imposing a life sentence. We must 
construe "exceptional" as an ordinary, familiar English adjective, and not 
as a term of art. It describes a circumstance which is such as to form an 
exception, which is out of the ordinary course, or unusual, or special, or 
uncommon. To be exceptional a circumstance need not be unique, 
or unprecedented, or very rare; but it cannot be one that is regularly, or 
routinely, or normally encountered. To relieve the court of its duty to 
impose a life sentence under section 2(2), however, circumstances must not 
only be exceptional but such as, in the opinion of the court, justify it in 
not imposing a life sentence, and in forming that opinion the court must 
have regard to the purpose of Parliament in enacting the section as derived 
from the Act itself and the White Paper on Protecting the Public ( 1996) 
(Cm. 3190) which preceded it. 

Before the enactment of section 2, the courts had and exercised the 
power to impose sentences of life imprisonment on offenders who had 
committed serious offences punishable with life imprisonment in cases 
where the offenders were judged to present a serious threat to the safety 
of the public, whether because of their mental instability or for other 
reasons, for a period which could not be predicted or foreseen at the time 
of sentence: see, for example, Reg. v. Hodgson ( 1967) 52 Cr.App.R. 113; 
Reg. v. De Havilland (1983) 5 Cr.App.R.(S.) 109; Reg. v O'Dwyer (1986) 
86 Cr.App.R. 313; Attorney-General's Reference (No. 34 of 1992) (1993) 
15 Cr.App.R.(S.) 167; Attorney-General's Reference (No. 32 of 1996) [1997] 
I Cr.App.R.(S.) 261. If a sentencing court failed to impose a life sentence 
in a case where such a sentence was called for, it was open to the Attorney
General to seek leave to refer such a case to the court under section 36 of 
the Criminal Justice Act 1988, as the foregoing references show. It must, 
however, be inferred that Parliament intended life sentences to be imposed 
in cases in which, under the existing law, they were not being imposed, 
whether because of the conditions which the courts had laid down to 
govern the exercise of the power to impose such sentences or because the 
courts were reluctant to exercise it. Otherwise there would have been no 
need to enact section 2. When, in any ordinary case, the conditions in 
section 2(1) were satisfied, Parliament plainly intended a life sentence to be 
imposed. 

We have considered, singly and cumulatively, the matters relied on by 
Mr. Clegg as exceptional circumstances justifying non-imposition of a life 
sentence. We cannot regard the youth of the defendant when committing 
his first "serious offence" as unusual: he was already by 1980 a very 
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