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from Deccmbcr 6, 1996.”
position would bccomc redundant at Ringwood Private Hospital, cffectivc
Privatc Hospital Maintenancc Department. This w i l l mean that your
dccided that this service can bc conducted ‘hy the staff from Mitcham

redundancy.
the termination was i n fact based on performance issucs drcsscd up as a
Mikham Private Hospital. This was contcstcd by the applicant who argucd that
contract out its maintenancc functions t o thc maintcnancc departmcnt at
result of a review of the opcrations of Ringwood Hospital and a decision to
The respondent submittcd that the decision to tcrminate the applicant was a

2 April 1 9 9 7 , p 3 1 at lines 3- 1 3 ) :
took place i n rclation to the mecting w i t h Mr Clark on 31 Octobcr 1996 ( h

During the course of MS Royle’s evidcnce below thc following exchangc

“Mr Douglas: And what did you advise h i m ?

Hospital.
maintenancc currently from Mitcham Hospital through to Ringwood
Hospital and Ringwood Hospital and that we were looking at running thc

MS Roylc: I informcd Mr Clark about the liaison betwcen Mitcham

decision that had becn made?
Mr Douglas: Yes, and did Mr Clark rakc any concerns about the

quite an amicable mecting.
redundancy was somcthing that was happening quite a lot. In fkct it was

MS Royle: No, at the meeting he said t h a t he understood and that

Mr Douglas: Right, and aftcr that mceting you thcn gave him a lctter i n

MS Royle: That is right.”
Mr Douglas: Yes. and that lctter is dated 31 October 1996?
MS Royle: Yes.

relation to the content of that meeting, did you not’?

Thc following exchange took place during the coursc of MS Royle’s cross-

someonc elsc because of performanccconsidcrations?
“Mr Bailey: Any of this put to Mr Clark that we are going to prckr

examination ( t s , 2 April 1997, p 34 at lincs 1-2, 1 0 - 1 2 ) :

MS Roylc: As I’vc alrcady said it wasn’t just perfonnance, there was a

MS Roylc: Perlwmancc, compctency is an issue whcnever you arc
Mr Bailcy: Ycs, the performance was an issue, was i t not’?

cost issue i n hew as wcll. Therc was . . .

Mr Bailey: A big issue. But none of i t was ever p u t to Mr Clark, was it’?

MS Royle: Not -no.

Mr Bailey: Yes, but i n the context of a possible rcdundancy none of it

MS Roylc: No, that’s not true. Certainly whencver we had a n y concerns

the redundancy could be avoided‘?
Mr Bailey: No. And nor was thcre any consultation with him as to how

possibility of ending up being dismissed as a result of performance.
process I spent many, many hours talking with Mr Clark about thc

MS Roylc: No, but certainly as we werc going through the discrepancy

Mr Bailey: I am putting to you that this is not a disciplinary procedure,

looking at .. .

was put to Mr Clark?

with regard to maintenance I spoke with Mr Clark.
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altcrnativc to redundancy;was that raiscd with h i m ?
this is to do with counsclling or asking Mr Clark whcthcr thcrc is an

MS Roylc: No.”

I . Pcrfonnance was one of the rcasons why M r Clark was sclcctcd for
OUI a t 42 I-422 of this dccision, support the following findings:
In our vicw the abovc cxtracts from MS Royle’s cvidcncc and thc cxtract we sct

The cvidcncc below also supports a finding that Mr Clark did not make it clcar

3. Alternatives to redundancy wcrc not canvasscd during thc mccting of

2. Whcn Mr Clark was informcd that he was bcing madc rcdundant,

3 I October hc said to MS Royk (ts, 2 April 1997, p 17 a t lincs 18-20):
In thc coursc of his cvidcnce the applicant statcd tha t at thc mccting on

to thc rcspondcnt that hc intcndcd to contest his termination.

exprcss any concerns over his tcrmination (scc ts, 2 April 1 9 9 7 , at 27-28).
hospital’s managcment at any time prior to lodging his application for d i d to
Further, i t is clear from Mr Clark’s evidcncc that he did not approach thc

“. . . bccausc I had been made rcdundant, I can’t complain about it.”

rcceivcd thc samc advice (see ts, 2 April 1997 at p 18).
contacted Mr Lecs on two furthcr occasions before thc end of 1996 and
cmploycd somconc to perform the work hc prcviously pcrfonncd. Mr Chrk
Round, on 3 1 October 1996. Mr Lccs adviscd him to wait m t i l thc hospital

Mr Clark contacted his hcn solicitor, a Mr Lees of Mulcahy, Mcndclson and

In the course of his evidence Mr Clark said that he contacted his current

anothcr-a second opinion.”
time cvcn - I was made rcdundant. 11 didn’ t seem right. I decided to gct
“I fclt things wcrcn’t right. To mc, the waiting for somcbody to go on f u l l

solicitors on I I February I 997 (ts, 2 April I 997, p 1 9 at lincs I 1- 13):

ts, 2 April 1997, p 1 9 at lincs 3-5).
investigationsinto the way in which his formcr work was bcing performed (sec
Mr Clark also gavc evidence that sincc his tcmination hc had undcrtakcn

bc unfair to the applicant i f the application was not acccptcd.
below was that them was an acccptable cxplanation for the delay and it would

The essence of the casc put on behalf of the applicant i n the proccedings

pcrformance issues.
a s that lcttcr did not disclose the real rcason for Mr Clark’s termination, namely
former solicitors had bcen mislcd by the termination lctter of 3 I Octobcr 1996
Mr Clark by his former solicitors. Mr Bailcy also submittcd that thc applicant’s
occasioncd by what latcr turned out to be inappropriatc advicc provided to

The acccptablc explanation rclatcd to the fact that the delay had been

3 1 Octobcr 1996.

performancc issucs werc not raiscd w i t h him.

rcdundancy.

As WC have alrcady notcd thc applicationwas some 48 days latc.

W”.
hc acccptcd i f “the Commission considers that i t would bc unfair not to do

Section 1 7 0 ~ ~ ( 8 )provides that an application that is lodgcd out of time may

dccision his Honour said (Print P O 4 3 9 , p 6):
to the applicant i f thc application was not acccptcd. In the coursc of his
subject o f this appcal. The Dcputy Prcsidcnt dccidcd that i t would not be unfair

On 29 April 1997 Dcputy Prcsidcnt Watson issucd thc dccision which is t h c

”1 agrce with and adopt the approach of Murphy JR i n Wutrs and Lcary C
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acceptance of the application out of timc.
acceptablc cxplanation for delayed lodgment which would justify
within thc statutory time period this . of itself., does not constitute an
representative and the representative has failed to take appropriate action
i n Jurdm that when an applicant puts a mattcr i n the hands of a

acccpting of the termination.
bclievcd from the 3 1 October l996 meeting that the applicant was
made awarc that the termination was challcnged. Indeed thc respondcnt
1 5 wcck period, u n t i l the lodgment of the application. was the respondent
his termination and legal advice was first sought. At no stagc during that
application lodged IS weeks d k r the q-qiicant was first made awat-c o f

In the present matter, the application was lodgcd 7 wccks late, with the

is not acccptcd out of time.
would be unfair not to accept the application. Accordingly. the application
acccptablc explanation of the dclayed lodgmcnt, I am not satisficd that i t
for the long delay i n bringing of the application. I n the abscncc of an
advice of the applicant's first solicitors i n itself provides a sufficicnt basis

In those circumstances I am not satisficd that the allcgcd crroneous

~crformmccrelated issucs involved i n the choice to him."
choicc of the applicant for rcdundancy and thc failurc to put any
case which was potentially arguable at least i n relation to the issues of
acceptance of thc application out o T timc. I am satisfid that there cxistcd a
vicw that the claim was not so lacking i n merit that i t should count against
of the claim brought by thc applicant. In rcaching my dccision I t'ommed a

I note that the parties put considcrablc evidence bcforc me on thc merit

context of S lXlCE(8) o f thc present Act".
requirement for an acceptable cxplanation has bccn watcred down in thc
submission by Mr Bailey, appearing on bchalf of the applicant, that "thc
We also note that on p 4 of his dccision thc Dcputy Prcsidcnt rcjccted a

Relevant princ iples

Watson SDP and Gay C.
K o m i c k i (unrcported, AIRC, Print P3 1 6 8 , 22 July 1997) per Ross VP,
undcr S 17OcE(8) were considered i n Telstru-Netwwrk T d u d o g y G m q ~L'

T h e principles applicable to thc cxercisc of thc Commission's discretion

At p 1 0 of that dccision the Commission said:

to thc cxcrcisc of the discrction . . .
so' suggest that considerations of fairness towards an applicant are central
the words ' i f the Commission considcrs that i t would be unfair not to do
languagc to that which appcarcd in the formcr S 1 7 0 E A ( j ) ( b ) . In particular
"In enacting S 1 7 O C ~ ( 8 ) Parliamcnt has clearly chosen to use differcnt

S 1 70EA(3)(h).
i s morc gcnerous tu applicants than that which prevaiIed under the formcr
convey an approach to thc cxcrcisc of the Commission's discretion which

We agrec with Mr Staindl's submission that S 1 7 O c E ( 8 ) is intended to

S 1 7 O c E ( 8 ) i n their f'avour.
out of timc must persuade the Commission to cxcrcisc the discretion i n
complied with and an applicant sccking to pursue an application lodgcd

Thc prima f'acic position is that the legislative time limit should be

The central consideration in dctcrmining whcther or not an out of time
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A. Primary consideration should be given to two factors:
grant an application to cxtend time:
guidelines may assist in detcrmining whether it would be unfair not to
ncccssariiy involvcs thc cxercise of a gcneral discrction. Thc following
applicant not to extcnd thc timc limit. We note that such a consideration
application should be acccptcd is whethcr it would be unfair to the

precedcnt to the exercise of that discretion; and
of thc discretion undcr S 17Oc~(8),it i s not a condition
acccptablc cxplanation for thc delay i s relcvant to the excrcise
C r i m e s  C m p e m a t i m  T r i h m n l , while the existence of an
Howevcr, consistent with thc view of Brooking J in Dix v
P O 3 1 9 , 2 1 April 1997 per Ross VP, Watson DP and Gay C).
A lonzo v Hm-vey Normun-Fyshvick (unreported, AIRC, Print
out of time where n o acceptable explanation for the delay cxists:
gcnerally not be unfair to refuse to accept an application lodged

l Is there an acccptablc explanation for the delay‘? It would

application was not without merit.
sufficient for the applicant to establish that the substantive
rcquire a detailed analysis of the substantive merits. It would be
rclief i n thc context of an extension of time application does not
consideration of the mcrits of thc substantive application for
pcriod for lodgment. However we wish to emphasise that a
no mcrit then i t would not be unfair to refuse to extend the time

l The merits of the substantive application. If the application has

considerations:
‘fair go all round’ may also allow regard to be had to the following
B. Depending on the circumstances of a particular case the provision of a

for relicf; and
tenninatc his or her employment prior to lodging thc application

l Whether the applicant activcly contestcd the decision to

l Prejudice to the rcspondent caused by the delay i n filing the

application.
naturc and arc, of themselves, unlikely to be determinative of an
We note however that thesc considerations arc very much secondary in

application.

accept the application.
central considcration is whether i t would bc unfair to the applicant not to
complied with .and i n deciding whether to accept a late application the
cognisant of the prima facie position that the legislative time limit be
taking into account any of the factors identified the Commission will be

We cmphasise that the matters set out above are guidelines o d y . In

would only rarely be overturned on appeal.”
o f thc Commission mcmber at first instance. It follows that such dccisions
a particular casc will largely be a matter for thc impression and judgment
whether or not an application for an extension of time should be granted in

Given thc broad naturc of the discrction i n S 17Oc~(8)the question of

Decision

an approach to thc excrcisc of the Commission’s discrction which is more
The decision i n K o m i r k i makes i t clear that S 17OC~(8)is intcndcd to convey
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S 170EA(3)(b).
generous to applicants than that which prcvailed under the former

question.
the more liberal approach now applicablc to thc cxercisc of thc discretion i n
applications.The Deputy President’s decision docs not disclose that hc applied
fell into error as a more generoos approach now applics to S 17OC~(8)
as opposed to the position in relation to the former S 170EA(3)(b), his Honour
acceptableexplanation has been “watered down” i n the context or S 17OCE(8) ,
Kornicki. In rejecting Mr Bailey’s submission that thc rcquiremcnt for an

The Deputy President’s decision was handed down beforc tho dccision in

time he issued. his decision.
taken the Komicki decision into account as i t had not becn handcd down at the
ascribcd to the Deputy President in this rcy-d as he clearly could not havc
P43 17’2l August 1997 per Ross VP,Drake DP and Hodder C) no fault can be

As was noted i n Austin v Qunrus Airwuys Lfd (unreportcd, AIRC. Print

principles to the determination of the matter bcforc him.
We are satisfied that the Deputy President erred i n that he applied the wrong

extension of time applications was in fact applied i n this case.
to appeal does not disclose that the more liberal approach now applicable to
that i s not what happened in this case. As we. have noted, thc decision subject
into account it would be rare for such decisions to be disturbed on a p p d But
proposition that where the guidelines established in Komicki are propcrly taken
judgment of the Commission member at first instance”. We agree with the
S 1 7 0 ~ ~ ( 8 )as such decision is largely ‘ h matter For the impression and
Commission should be reluctant to overturn a decision of a member pursuant to

In this regard Mr Douglas referred to Kmxicki and argucd that thc

pursuant to S ~ ~ O C E @ ) .We indicated to the parties that such an approach was
first instance and on appeal, whether the application should be accepted

We now turn to consider for ourxlves. on the basis of the matcrial put at
We grant leave to appeal and for thc reasons sct out below uphold the appeal.

deciding whether or not to exercise our discretion under S 17OcE(8).
In this case the effect of representative error is an important consideration in

open to us and no objection was taken to that coursc.

constitutes an acceptable explanation For delay:
should be taken into account i n deciding whether or not represenitative error
to be treated with caution, In our view the following general propositions
decisions which deal with this question but were dccided before Kornicki need
regard to the observations made i n Kornicki. In this respect Commission
be considered in the context of the general discretion in S 17Oc~(8)and having
an acceptable explanation for delay in filing an application for relief nceds to

The question of whether an crror by an applicant’s representative constitutes

( 1 9 % ) 61 IR 412.
Cmware v A’Heum (1993) 45 F C R 4 4 1 ;Turner v K & J T n ~ hCO~LYHurbour
121 at 125; Winter v Depwy Cornmissiorw of Tawtion ( l 987) 87 ATC 4065;
Scott (1986) 12 FCR 187; Martin v Nominul Defendunt (1954) 74 W (NSW)
be lodged: see Sophrm v Nominul Defetzdunt (1 957) 96 CLR 469 at 474; Jess v
sufficient reason to extend the time within which an application for relief is to

( l ) Depending on the particular circumstances, represcntative error nzuy be a

a solicitor need not be visited upon a client and inexcusable dclay on the part of
In Comcare v A ’Hearn a Full Court of the Federal Court held that delays by
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a solicitormay amount to an acceptable explanation for thc delay i n making an

P r y Ltd V K T (1991)32 FCR 148 at 156.
such as Jess v Scott (1986) 12 FCR 187; see also Lighthouse Philutelics
for thc delay. This approach cannot stand i n the light of modern authorities
i t was able to say that there was ‘no acceptable explanation whatsoever’
despite the inexcusable delay on the solicitors’ part that the tribunal found,
considcrcd that delays by a solicitorwere to be visited upon a client. Thus,
“A consistcnt thread thus revealed in the reasoning is that the tribunal

application. Thc Court said at 443-444:

considerationaccording to law.”
deciding that the matter ought to be remitted to the tribunal for further
the tribunal’s reasons did revea1 an error of law and hc was correct in

In our view, thercfore, the primary judgc was correct i n concluding that

Ltd v Cohen ( 1 984) 3 FCR 344 Wilcox J said at 351:
occasioned by the conduct of the applicant. In Hunter Valky Developments Pty
applicant’s reprcsentative where the applicant is blameless and delay

(2’)A distinction should be drawn between delay properly apportioned to an

fault o f the solicitors as if it were the direct fault of the client.”
Defendant (1957) 96 CLR 469 at 474. It would be erroneous to treat the
rcsponsibility of his solicitor is very material’: see Sophrm v The Nominal
cause to cxcuse the delay ‘the blamelessness of the claimant and the
a party rather than the party himself does not of i t d f amount to sufficient
“. . . although the fact that a relevant failure is the fault of the solicitor for

Marshal1 J noted:
(unreported, Industrial ReIations Court of Australia, Marshal1 J, 9 May 1996)
Further in Coyne v Ansett Transport Industries (Operations) Pt>, Ltd

visited upon thc applicant for the slow reaction of his solicitors.”
solicitors to the urgency of the mattcr. Therefore, some blame should be
solicitors, i t is m y vicw that such inertia would not have enlivened the
applicant’s raising the matter of his termination of employment with his
excuse the delay i n bringing an application. Given the initial dclay in the
trcated as the direct delay of a client is not necessarily a sufficient basis to
Ltd v Cohen at 351, a delay by a solicitor although not necessarily to be
“However, as Wilcox J made clear in Hunter Valley Developments Pty

the course of its judgment the Full Court said:
Court of Australia, Wilcox CJ, Ryan and Madgwick JJ, 24 September 1996).In
7’n.mspwr hdmtries (Operuriom) P r y Lrd (unreported, hdustrial Relations
His Honour’sjudgment was subsequently upheld on appeal: see C a p e v Ansett

extension of time.”
solicitor’s delay or negligence may prejudice a client’s application for
analysis of those facts or his discussion of the circumstances in which a
proceedings. We find nothing erroneous i n the learned primary Judge’s
money required by those solicitors as a condition of instituting
existence of the time limit and the time taken by the appellant to raise the
apparent ignorance or oversight by the appellant’s solicitors of the
“The delay from 25 April 1 9 9 5 is attributable to a combination of

accept an application which is some months out of time i n circumstances where
filing the application. For example i t would generally not be unfair to refuse to
whether representativeerror provides an acceptable explanation for the delay in

(3) Thc conduct of the applicant is a central consideration in deciding
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claim is lodged.
n o fault of the applicant and despite the applicant’s efforts to ensure that thc
application and thc representative fails to carry out those instructions, through
where an applicant gives clear instructions to hidher rcpresentativc to lodge an
steps to inquire as to the status of hidher claim. A difkrent situation cxists
the applicant left thc mattcr i n the hands of hisher rcprescntativc and took no

bc accepted pursuant to S lXkE(8).
to be considered i n deciding whether or not an out o f time application should

(4) Error by an applicant’s representatives is only onc of a number of factors

this case.
and the above observations about rcpresentative error to the circumstances o f

We now turn to consider the application of the guidelincs set out i n Korrkki

( i ) Is there m acceptable explmation f o r the dduy?

1996.
and indeed spoke to him on three occasions about this matter before the end of
is important to note that the applicant was vigilant in contacting his solicitor
applicant acting on inappropriate advice given by his solicitor. In this regard i t
the delay in this case. In particular part of the delay was a result of the

We are satisfied that there was an acceptable explanation for at least part of

received may well have been differcnt.
been so informed and had communicated this to his solicitor then the advice he
that performance issues were a consideration in his dismissal. If Mr Chrk had
decision to terminate his employment. In particular Mr Clark was not informed
termination by the respondent did not fully disclose the factors which led to the

It is also relevant in this context that the reasons provided to Mr Chrk for his

redundancy.
applicant was actively investigating the circumstances surrounding his

We also note that in the period prior to lodging his application for rclief the

( i i ) The merits of the substantive appliccrtion

redundancy did not arise.
only employee concerned, so the question of who should be sclected for
selected from a pool of employees. In this case Mr Clark was sad to be the
performance in a redundancy context where the person concerned was k ing
essence it was put that it was only necessary to put allegations of poor
Submarine Corporation Pty Ltd (No 2) (1996) 65 IR 366 was not relevant. In
Ringwood Hospital it was argued that the decision i n Kenefick v Au.Wu~im
maintenance services. As Mr Clark was the only maintcnance employce at
reasons of redundancy associated with the hospital’s decision to contract out its
merit. The basis of this submission was that Mr Clark’s dismissal was for

The respondent submitted that thc substantive application was dcvoid of

clear (ts, 2 April 1997, p 33 at lines 27-35, p 34 at lines 1-22):
Mitcham hospitals. The followingextract from MS Royle’s evidence makes this
for redundancy out of the maintenance employees at both Ringwood and
view i t is clear from MS Royle’s evidence that the employer selccted Mr Clark

We are unable to accept the respondent’s submissions on this point. In our

MS Royle: No, it was a true redundancy insofar as we restructured the
bccause the work is still there?
“Mr Bailey: And what has happened is that it is not a true redundancy
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Mr Bailey: You rcstructurcd? Now what you did is that you got
Hospital.
maintenancc and how the maintcnancc was being carried out at Ringwood

MS Royle: Mr Veldhuizcn is the Maintenance Managcr at Mitcham
Mr Bailcy: To come in and do some o f the work?
MSRoyle: That’s right.
Mr Bailey: Veldhuizcn, who works at Mitcham’?
MSRoylc: Mr Veldhuizcn.

Mr Jerry Veldhuizen - is that the right pronounciation?

Mr Bailcy: Now why was not Mr Vcldhuizcn madc rcdundant instcad of
MS Royle: He’s now ovcrsecingthe maintenanceat Ringwood Hospital.
Mr Bailey: That is right?

Mr Clark?

well.
he had been with thc company ccrtainly a lot longer than Mr Clark had as
significantly- he cost significantly lcss than Mr Clark did and, thirdly,
maintenance tasks i n his hospital were absolutely no question. He was
slate. His performancc was impeccable. His responsiveness to the
didn’t make Mr Vcldhuizcn redundant. First, the man had a very clean
MSRoyle: Okay. Them m a couple of very clear reasons as to why we

maintcnance man. thc one over i n Mitcham?
Mr Bailey: And you chosc what i n your view was the better

tasks at Ringwood Hospital . . .
MS Royle: No. WC looked at how we could better do our maintenance

Mr Veldhuizen on thc basis o f pcrfomance critcria?
Mr Bailcy: Yes. So you dccidcd to dismiss Mr Clark rather than

belicve that decision was madc vcry fairly.”
what it costs thc company and, obviously, then a dccision is madc. And I
thrcc people to choose from you clearly look at performancc; you look at

MS Roylc: Certainly whcn you arc looking at redundancy and you have

application is not without merit.
WC arc satisfied that thc applicant has established that thc substantivc

Hospital.

( i i i ) Other considertrtions

Thrce othcr issues nccd to be considcred i n the contcxt of the matter.

contested his tcrmination.
applicant did not take any stcps to make i t clear to the respondent that hc

First, i t is apparent that prior t o lodging his application for relief thc

For cxamplc it was not argued that kcy witncsscs were now unavailable.
prejudicc which was particularly dcrable to the dclay in filing thc application.
would havc to bc sct aside. WC notc that thc respondent did not idenlify any
pcrformcd and if rcinstatcment was ultimatcly awarded then those arrangcments
thc rcspondent had madc other arrangemcnts to have thc maintenance function
was successful then thc respondent would suffix prcjudice. It was argucd that

Sccondly, the respondent submitted that i f Mr Clark’s substantivc application

decision to tcrminatc his cmploymcnt.
dismissal the respondcnt did not f u l l y disclose the reason which led to the

Thirdly, as WC have alrcady noted, at the time Mr Clark was informed of h i s
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We have decided, having regard to the matters identified abovc that, o n

[( 1997)

balance, i t would be unfair t o the applicant if we did not accept his application.

The file w i l l now be referred t o
We will exercise our discretion under

(P5279.)
conciliation.

S 1 7 0 ~ ~ ( 8 )and accept the application.
a member of the Commission for
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